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Reality Revisited

Marginalized Indigenous Communities’ Access to Natural Resources in
Nepal: National Laws, Policies and Practices

Executive Summary

This case study focuses on the rights of marginalized indigenous peoples to access and control natural resources
(land, water and forest) underpinning their livelinood and traditional occupations. Nepal is a diverse society but the
rights of the indigenous populations to their traditionally used resources have been curtailed through various palicies,
regulations and practices, which further marginalized them. In the past, they had their own system of property
ownership, which sometimes differed with the mainstream private property ownership system. In many cases they had
been using the resources without any formal property ownership, but through understanding and traditional practices.
They derived their cultural meanings and identity from their living in a certain location and using certain natural
resources. Even for the management of these natural resources, they had their traditional system to which they had
found meaning and thus had given commitments. But now their whole life and livelihood security have been threatened
because of restrictions on the use of their traditional resources, evictions from their ancestral lands, and due to lack of
proper policies and legislations to ensure their traditional and alternative livelihood opportunities.

This study briefly reviews the policies, legislations or regulations and practices related to land, water and forest, and
then identifies the problems and opportunities inherent in them The impact of the provisions in these policies and
regulations on the livelihoods of the highly marginalized indigenous groups is then analysed. As there is also a wide
range in the wealth and development status within indigenous peoples (popularly called ethnic groups or Janajatis in
Nepal), the case study is limited only with highly marginalized ones, as their livelihoods are threatened by the practices
of the state, market and mainstream society.

The process by which the indigenous peoples of Nepal lost to the powerful recent immigrants was the process of
natior+building based on uniform state language, religion and identity. This is described by various ters like
Nepalization, Hinduization or Sanskritization. The traditional practices in resource management and access to
resources of highly marginalized indigenous (ethnic) peoples eroded because of this uniformity imposed by the state. It
is only because of hilly nature of the terrain and isolation of various settlements due to lack of transportation and
communication that thet led to the preservation of the traditional resource management practices of some ethnic
groups in some pockets. Introduction of new property rights without recognizing the traditional system of keeping land
as a community property and using land on rotation as swidden to generate various products for their survival made
them totally landless. Certralized administration and nationalization of forests and other resources associated with it
like pasture further marginalized the indigenous peoples. Restrictions on the use of traditionally used resources
because of declaration of protected areas in their ancestral lands were extremely harsh for their livelihoods. Their
traditional knowledge system has been eroded, which further increased their vulnerability. These peoples seem neither
able to cope with modernization nor are able to derive livelihoods from traditional occupations.

A case study was conducted in Nawalparasi and Chitwan districts focusing on Bote, Mahiji, Kumal, Tharu and Chepang
communities, which were the under the categories of marginalised and highly ethnic groups. Mushahar from the non-
ethnic group was also covered in the study. A multidisciplinary team consisting of menbers engaged in issues like
corflict, natural resources management, livelihoods and food security and land rights was involved in the study. Various
rapid appraisal methods were used to gather the information and understand the situation and concerns of these

1 Mushahr is not included in the list of indigenous nationalities but placed in the Dalit category in Nepal. However, there is a groning debate on the relevance of
including themin the category of indigenous nationalities (personal communication with Sangram Singh Rai, NEFIN on 17 February 2006).



people. Consultative meetings were also held with the representatives of the organizations working for their rights and
welfare. Similarly, consultative meetings were held with government agencies, donors and NGOs.

The study clearly shows that livelinood security of these peoples have become precarious due to multiplicity of factors,
but mainly from the practices of the state not to recognize their traditional rights on the resources useful for their
occupations. These peoples were basically fishermen, gatherers, swidden cultivators using the forests located in their
culturally defined territories. These areas were also linked to their life as they needed them to gather various products
required for their religious rituals. But their rights have been curtailed by various resource management policies and
regulations of the state. Very recently, govemment started new policy of giving up to a half of the income from the
national parks to the peoples living in the vicinity, thanks to the advocacy of civil society. But because of lack of
participation and voice, they were nat able to get large benefit fromthis provision also.

There was yet ancther serious problem. A large proportion of these peoples also did not have citizenship. They were
also not aware of the modermn system Now the ownership of land is required to get the citizenship, which is also
necessary to get ownership on land. They were thus found on a vicious circle. On the other hand, traditional livelihood
opportunities have also been declining because of general degradation of resources.

Marginalised and highly marginalized indigenous peoples were also not able to deal with the modern market. The terns
of trade for their products were extremely unfair. The cheatings and unfair dealings in the credit and commodity merket
also exploited them highly.

Based on the findings, it is recommended that two-pronged advocacy strategy should be followed: securing rights to
the use of traditionally used resources and get maximum benefit for these marginalized indigenous groups, and helping
to develop alternative livelihoods by making them capable to deal with the market and modern world.

1. Introduction

Histarically, indigenous peoples have a very special relationship with natural resources. Natural resources were not
only the basis of livelihood of indigenous communities, but were interlinked with their whole life system They had their
own system of property ownership, which sometimes differed with the mainstream private property ownership system
In many cases they had been using the resources without any formal property ownership, but through understanding
and traditional practices. They derived their cultural meanings and identity from their living in a certain location and
using certain natural resources. Even for the management of these natural resources, they had their own traditional
system to which they had found meaning and thus had given commitments. However, overtime ethnic and indigenous
community faced several imposed political, economic and legal interventions, which created several problems for them
in using the natural resources and marginalized them through exclusionary or ather practices that curtailed their access
to traditionally used resources and violated their rights (Subbha et al., 2002). Moreover, they are being gradually
displaced fromtheir native lands (Gurung, 2005).

The indigenous peoples, depend on natural resources, particularly forest, water and land, in various complex ways.
Within agrarian and largely traditional societies, such as that of Nepal, access to and control over such resources are
not only determined by formal policies, legal instruments and programmes, but are conditioned by local power relations
and historically specific social/cultural practices. This study focuses on the three main natural resources — land, water
and forest - and examines the ways in which indigenous communities in Nepal have access and control over these
resources. Thus this report intends to reflect on the question: Do natural resource sector policies, legislations and
programmes in Nepal secure access and control of Nepal's indigenous communities to land, weter and forest
resources that underpin their lives and livelihoods? The study then investigates through case study and secondary
information, how these poalicies and legislations are translated into practices. This became imperative from the fact that
policies and legislations alone are not enough to bring changes but the practices are crucial.



This study briefly reviews laws and policies related to indigenous peoples (synonymously used as ethnic groups or
janajatis) in general and their effects on their overall access to natural resources, particularly on rights of access to
customarily used resources, and on livelihoods. Even though the concerns are pertinent to all ethnic groups in access
of natural resources, we take into the specific situation of the marginalized indigenous communities (MCs) because
their livelihoods and identity have been at stake. For this study the definition of MICs s taken from the categorisation
made by Nepal Federation of Indigenous Nationalities (NEFIN). They are;_Siyar, Lhomi and Thudam from mountain,
Kusunda, Bankariya, Raute, Surel, Hayu, Thami, Baramu, Chepang and Lepcha from hills; Majhi, Bote, Danuwar, and
Raji frominner Terai and Kusbadiya, Sattar (Santhal), Jhangad, Dhanuk, Khadiya, Munda, Kisan and Meche fromterai
regions as stated in the following paragraph. The field situation of the MICs was explored in detail through field case
studies.

2 Objectives

The main objective of this study is to examine the status of national policies and legislations related to natural
resources particularly land, weter and forest in providing access to and control over of MICs.  The specific objectives
are:

1. To review and assess national policies and legislation in relation to ethnic groups©particularly focusing to
marginalized and highly marginalised indigenous communities, access to and control over NR, mainly land,
forest and water.

2. To analyze the factors affecting access of marginalised and highly marginalised indigenous communities©
access to and control over land, forest and water.

3. Toidentify and document success cases and best practices to increase the access of marginalised and highly
marginalized indigenous communities@o and control over land, forest and weter.

4. Toassess the impact of changes in access to natural resources on food security and livelinood of MICs.

3. Methodology

This study has employed the following methodologies:

1. Identification of Related Laws and Policies: At the beginning, related laws and policies were identified through
personal consuitation with related stakeholders, experts and concerned agencies. In this regard, we discussed
with forestry experts, officials of NEFIN, and natural resources experts, lawyers, related NGOs and INGOs,
government agencies in the related ministries.

2. Review and Analysis: Review of secondary information (relevant laws and polices) related to access to land,
water and forest resource by MICs and associated conflict and collective impacts on their livelihoods.

3. BExpert Consultations: Different experts, stakeholders and related agencies were consulted to get their opinion,
knowledge and information to enrich, verify and substartiate the review and analysis. Series of focused group
discussions were conducted.

4. Feld study: With a view to be acguainted with the community level situation regarding the changes in access
to natural resources for MICs, activities and document best cases, field study was carried out at Pragatinagar,
Agauli, Mukundapur, Dibyapuri, Shivimandir, Rajahar, Pithauli VDCs of Nawalparasi districts (to understand
the situation of Bote, Majhi, and Mushar), Saktikhor VDC (to understand the situation of Chepang) and
Meghauli VDC (to understand the situation of Kumal and Tharu) in - Chitawan district. The study was carried
out in January, 2006 by a multlidisciplinary team consisting of members engaged in issues like corflict, natural
resources management, livelihood, rights-based approach, land rights and food security. Methods and
techniques of the field study were key informant and in-depth interviews, time-line and historical sketch,
observation, focus group discussions and triangulation. The discussion and consultation was held equally with



male and female. Consultation was also done with leaders of various organizations of these peoples. For
example, leaders of Majhi-Musahar-Bote Welfare Committee, District Branch of Nepal Chepang Sangh
(Association), and NGOs such as Comnunity Development Organisation were consulted.

5. Preparation of the Document: A Preliminary draft paper was prepared and disseminated to the concerned
experts for their comments and suggestions. The draft paper was presented in the national workshop. Based
on the comments and suggestions obtained from the experts and workshop participants the final report is
produced.

6. This study has also reflected experiences of the researchers as both of them have engaged in this field as
researcher and analyst.

Limitations of the study

This study has some limitations. They are:
Though the study covers review of laws and policies related to indigenous nationalities, its focus is on the
access of MICs on natural resources (land, forest and water) and impacts caused by policies and regulations
on their livelihoods and food security.
Because of the short time period, it was not possible to conduct in-depth field study to cover the field realities
of all the highly marginalised and marginalised indigenous communities and limited to few selected groups
(Bote Majhi, Chepang, Tharu and Thami) and Musahar (belong to Dalit category) whose livelinoods have been
threatened by curtailing of their access to traditionally used natural resources.
So many general laws, regulations, policies and strategies existed in natural resource sector which is
pragmetically impossible to review and analyse. Further, this research paper is from the perspective of
‘access’, and therefore nat the ‘usual legal review. Only those recent policies and regulations which have
direct relation with access and control of ethnic communities on natural resources and their livelihoods were
reviewed.

4. Indigenous peoples, their rights and natural resources

Indigenous peoples are known in Nepal by adivasis (literally means indigenous peaples, autochthons, native peoples)
or janajatis (nationalities or indigenous peoples). Some also prefer to use terms like janajatis, mulbasi (native peoples)
and bhumiputra (sons of the soils). The term Jangjatis has been used in the government documents, including the
constitution. Ethnic group? in Nepal is also interchangeably used with Jangjatis. In this study these terms are used
interchangeably, even though there are shuitle differences between them

The newly enacted law, National Foundation for Uplift of Adivasi/Jangjatis Act 2002 has defined indigenous peoples
(adivasi / janajati) as @ose ethnic groups or communities enlisted in the Appendix | Schedule of the Act who have their
own mother tongue and traditional custons, distinct cultural identity, distinct social structure and written or oral history
of their own©According to this Act, 59 ethnic groups or communities have been identified as indigenous nationalities®.
This Act defined the indigenous nationalities as:

those who have their own ethnic languages other than Nepali;

those who have their own distinct traditional customs other than thase of ruling high castes;

those who espouse distinct culture other than the Hindu culture of dominant groups;

those who have distinct social structure than does not fall under hierarchical Verna or caste system;

2The other group in Nepal is called jati or the caste group, which belongs to Hindu religious hierarchy.
3 See Indigenous Nationalities Bulletin. Issue I, Aswin 2061. P. 6.



those who have written or oral history than traces their line of descent back to the occupants of their territories
before the annexation into present Nepal;
those who are included in the list of adivasis/janajatis published by the HMIG/IN?.

Box 1. Ethnic groups (or Indigenous Nationalities)

- Mountain; Baragaunle, Bhatia, Byanshi, Chairratan, Chimtan, Larke, Lhomi (Shingsawa), Lhopa, Manange,
Marphali, Mugali, Siya, Sherpa, Sayangtan, Tanghe, Thakali, Thintan, Walung.

- Hill: Bankaria, Baramo, Bhujel/Gharti, Chepang, Chhantyal, Dura, Fi, Gurung, Hayu, Hyolmo, Jirel,
Kushbadia/Patharkatta, Kusunda, Lepcha, Limbu, Magar, Newar, Pahari, Rai, Sunuwer, Surel, Tamang, Thami.

- Inner Tarai: Danuwar, Kumal, Bote, Raute, Durai, Majhi

- Tarai: Jhangad (Urau), Kisan, Meche (Bodo), Rajbanshi (Koche), Sattar (Santhal), Tharu, Dhanuk (Rajbhanshi),
Dhimal, Gangai, Tajpuriya.

Indigenous peoples in Nepal constitute 37.2% of it©total population. According to national census of 2001, the largest
indigenous groups are Magar (7.1%0), Tharu (6.7%), Tamang (5.6%), Newar (5.5%), Rai (2.8%) Gurung (2.4%) and
Limbu (1.6%) respectively. Indigenous groups are scattered across the country and some of them such as Bankariya,
Kusunda, Kushbadia, Raute, Surel, Hayu, Raji, Kisan, Lepcha, Meche are endangered groups. These peoples are
largely Buddhist, Mundhumist (the Kiratis), Bonists, and Animists or Shamanists. Altogether, these minorities speak
almost 100 languages or dialects (UNDP, 2004: 63).

Based on literacy rates, occupation, land ownership, and population, Nepal Federation of Indigenous Nationalities
(NEAN) has made five groups of indigenous nationalities in Nepal on March 1, 2004. Endangered Groups (10):
Bankariya, Kusunda, Kushbadia, Raute, Surel, Hayu, Raji, Kisan, Lepcha, Meche.Highly Marginalized Groups (12):
Santhal, Jhangad, Chepang, Thami, Majhi, Bote, Dhanuk (Rajbansi), Lhomi (Singsawa), Thudamba, Siyar (Chumba),
Baramu, Danuwer.Marginalized Groups (20): Sunuwar, Tharu, Tamang, Bhujel, Kumal, Rajbansi (Koch), Gangai,
Dhimal, Bhote, Darai, Tajpuria, Pahari, Dhokpya (Topkegola), Dolpo, Free, Magal, Larke (Nupriba), Lhopa, Dura,
Walung.Disadvantaged Groups (15): Jirel, Tangbe (Tangbetani), Hyolmo, Limbu, Yakkha, Rai, Chhantyal, Magar,
Chhairotan, Tingaunle Thakali, Bahragaunle, Byansi, Gurung, Marphali Thakali, Sherpa. Advanced Group (2): Newer,
Thakali. Nepal Federation of Indigenous Nationalities, on the other hand, has idertified 24 highly marginalised
indigenous communities (HMICs).

4.1 Indigenous population and access to resources

In Nepal, where ownership of natural resources, especially land, translates into wealth, power, social prestige and
security of livelihood, ethnic groups or indigenous (and low caste, or Dalits, within caste group) communities are usually
marginalized from this ownership. For example, 80 % of the population of indigenous group is @arginal cultivators©
(with less than 1 acre) or small cultivators (having 1-2 acres). Because of this low level of land ownership, they tend to
experience enormous food insecurity. A large number of these peoples live as wage labourers with no land of their own
for farming within the districts in which they live. Being landless, the vast indigenous majority therefore has no access
to resources related to land ownership. Only some 2.8 % of the Tharu, 0.32 % of the Tamang, 0.76 % of the Rai, and
0.63 % of the Magar communities, respectively, have self-operated land of more than 10 acres (UNDP, 2004: 63).

Even though, some ethnic groups have good access to non-farm employment because of traditional and historic
reasons, a large proportion of MICs do not have this access as they lack ownership of resources like land which is
needed to secure funds for investment. Accordingly, they work as agricultural labourers or lease land for their

4 Government® Task Force in 1996 had identified 61 nationalities, but later on 3 of them (Chirmtan, Thintan and Shyangtan) were found belonging to the same group
(Tin Gaunle Thakali) in the new list. Similarly Manange (Nyisyangba) was also dropped as they preferred to be included in the Gurung group. Yakkha has been
added in the new list.



livelihoods. The adverse employment conditions, low wage, partial employment per year, and excessive hours of work
for day® wage have perpetuated poverty. Lack of opportunities also forceed some of the ethnic groups to accept
unfavourable terms and conditions of employment, including bonded/agricultural labour relationships. For exanmple,
they have become kamaiya (bonded labour), kamalari (female domestic worker), kameralkamari (servant), gothala
(cowherds), khetala (farmhand), haruwa (ploughman), charuwa (herder) and bhariya (porter). Access to land and other
natural resources provide basis for safe livelihood. However, access of poor and disadvantaged ethnic groups on land
and cther natural resources requires conducive policy, favourable legislations, responsive institutions and effective
translation of policy and legislation in practices (Upreti, 2004a, ¢ and d). This paper attempts to examine these issues
fromthe perspective of MICs.

It has to be reckoned with the fact that indigenous peoples had larger access to natural resources in the past,
especially before the formation of the modern state. This is a feature shared by all indigenous peoples all over the
world. Nepali indigenous peoples had special relationship with land and natural resources and their identity was
determined by such basic relationship (Caplan, 1990). With the territorial unification of Nepal, indigenous peoples lost
their traditional right to natural resources: their lands and their territories (Gurung, 2005). The traditionally communally
owned and utilized land of these peoples, especially of the Tamang, Dunuwer, Sunuwar, Majhi, Chepang, Hayu,
Sherpa, Kumal, Lepcha, Rai etc, was known as kipat. The Kipat thus means the land communally owned and the
natural resources contained in it. This was thus indicative of a state or a country or territorial rights of a group of
peoples or community. The Kipat land was corffiscated along with the unification of the country (particularly after Land
Reform Act of 1964) which was distributed to ather people (Caplan, 2000). Moreover, state resources like land was
distributed to indigenous peoples to a minimum extent because the political power was vested on other group.

The indigenous peoples in general had been generally living at the periphery of power centre. They were also charged
high taxes (Regmi, 1972). Those who could not pay the taxes had to forsake the land. The indigenous peaples also fled
their places because of this reason, and new settlers occupied their ancient lands. These peoples also had no concept
of land measurement, and in fact did not like the idea of measuring the land as they considered land as @other©But
when the land was measured, they had to divide the communally owned land on individual basis or those who did not
claim the communally owned land as private property were deprived of the rights. Moreover, the paper deeds given by
the government had no meaning for them In fact many of them did not get it also. This deprived them the legal
ownership. This has become problematic in recent times as the land they did not own legally was owned by athers on

legal basis.

The natural economy of the indigenous peoples also means that they had no concept of the modern ownership of
property, capital formation, transaction and the interest or profit in the investment. Knowledge of the national language
and basic literacy and arithmetic skills were other problems faced by these peoples. Lack of these skills means the
opportunities to elites or recent immigrants or peoples having access to power to exploit them The study of Lionel
Caplan on Hindu-indigenous relations in East Nepal in late 1960s shows the dynamics of how indigenous peoples lost
in this economic-political relationship (Caplan, 2000).

Usually, indigenous population did not have the system of property ownership as individual private property. This was
also the case in Nepal. The property was held in common and used by peoples depending upon their needs. The
system continued as a tradition. But in many cases this traditional right to resources has not been recognized. The
modern measurement system and written legal papers was taken as evidence for the ownership of property. But now
the subsistence rights from the traditionally used resources for subsistence livelihood has also been increasingly
recognized. Recognition of territorial rights of indigenous peoples over their ancestral land attached to their life is also
groning. These territories are those in which indigenous peoples have been continuing traditional occupations since
long, and have cultural, religious and socio-econoric attachments to that territory. If these territories are conserved, the
bio-diversity of these areas is also conserved.
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The process by which the indigenous peaples of Nepal lost to the powerful recent immigrants was described by various
terms like Nepalization, Hinduization or Sanskritization (Gaige, 1975; Bista, 1982). Though, these terms have different
meanings, they in general indicate the loss of the social, cultural, economic and political freedoms and imposition or
imitations as survival strategy of the religion (Hindu), language and culture of the ruling class and loss of territorial
rights and access to their natural resources like land, water and forest. There was also a distinct polarization within the
indigenous peoples or ethnic groups due to the above mentioned process. A few families from ethnic groups or some
ethnic groups as a whole ascended to higher or respectable caste or class (Thapa-Magar 2000; Bista 1991). The
National Hindu Code (Muluki Ain) in 1854 expedited the process of Hindualization and degraded the status of
indigenous peoples and converted them to namasinya (nonslaveable) and masinya (salvable) matwali or alcohol
drinker. But this continued even after the country was opened up to the world in 1950. The constitution of 1962, again
reverted the trend by declaring Nepal as a Hindu state and Nepali as a national language, which severely undermined
the religious and linguistic practices of the indigenous peoples. The enphasis on homogenization in terms of language,
dress, and local practices mean the loss of diversity and loss of ways of lives of the indigenous peoples. The traditional
practices in resource management also eroded because of this uniformity impased by the state. It is only because of
hilly nature of the terrain and isolation of various settlements due to lack of transportation and communication that led
to the preservation of the traditional resource management practices of some ethnic groups. Centralized administration
and nationalization of forests and other resources associated with it like pasture further marginalized the indigenous
peoples. Restrictions on the use of traditionally used resources were extremely harsh for the peoples to secure
livelihoods.

Indigenous or traditional knowledge is another area that the indigenous peoples are known for. In Nepal also, different
ethnic groups have different knowledge of the natural environment. A study has categorized these knowledge into six
categories. They are:

Knowledge related to folkiore

Knowledge related to environment and bio-diversity

Knowledge related to health and medicine

Knowledge related to pastoralism and agriculture

Knowledge related to science, technology and art

Knowledge related to socio-economic system (Subba et al 2002: 94).

SOk wWwNE

Of these types of knowledges, knowledge about the environment and biodiversity, health and medicine and local
technology are very important for their survival. Indigenous peoples have knowledge of wide range of plants and
animals and their uses in their daily lives. They also know a variety of medicinal plants, medical and spiritual systems
that heals the peoples, and household industries to produce goods and commodities from local nature-based resources
(Ghale and Upreti, 1999). Their technology of farming is very much adaptive to their environment. They also have their
own system of regulating their society through local palitical and social institutions. This knowledge system has been
eroded due to modernization. The benefits of these have also been taken by the other peoples. Because of less
integration of society in Nepal with the modern world, some groups of peoples have till retained these knowledges.
Globalization and WTO Agreement on Agriculture have also threatened this knowledge system and the way benefits
can be given to indigenous peoples for their conservation of bio-diversity (Upreti and Ghale, 2002). Increased level of
bio-piracy and the possihility of using the knowledge of these peoples for commercial use is anather serious concern.

Nepal has also formulated various regulations and rules to guide the use of natural resources. It is often seen that
these regulations or policies take into account only the state® interest without giving thought on how indigenous
peoples are adversely affected. Lawoti (2001) citing the claims of the Nepal Janajati Mahasangh (NEFIN) argues that
at least 40 common and special laws are discriminating to the indigenous communities. Among them the fallowing acts
are natural resources related:

1. Land Ownership and Registration Act,

2. Nationalization of Private Forest Act,

3. Local Self governance Act,
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Land Related Act,

Nationalization of Pastures Act,

Land Taxation Act,

Forestry Act,

Protection of Water Animals Act

National Park and Wildlife Protection Act,
10. HM King Mahendra Nature Preservation Fund Act,
11. Plant Protection Act,

12. Land and Water Resources Protection Act,
13. Water Resources Act,

14. Mine and Mineral Products Act, and

15. Guthi Corporation Act.

©oOoNO O A

Subba (2059 BS) also argues that there are many legal provisions that discriminate against indigenous peoples. The
new orders, circulars (sanads), Acts and directives of the government have infringed upon the traditional rights of these
peoples. For exanple, The Private Forest Nationalization Act, 2013 (1957) included under the government ownership
all the forests that had been used fromthe past under the traditional rights as well as uncultivated lands lying within its
boundary. Ethnic groups did not receive any compensation for these forests and the uncultivated lands lying there in.
The ownership of these forests was only with indigenous peoples, which has been transferred to the government®
ownership. The Forest Act of 2049 (1993) brought the ownership of the lakes or the rivers and the banks within the
forest area, thus making these peoples further resource-less. Groups like Raute, Bankariya, Chepang, Kusunda, Tharu,
Danuwar, Santhal (Satar) were totally dependent on forests. But with the control on forest by the government
authorities and various restrictions imposed on these peoples, their lifestyle itself came under severe strain. For
example, Chepangs used to depend on shifting cultivation, but their legal ownership was not established. As state had
no category of property rights that recognizes customary use, the land which was used for shifting cultivation has slomy
been converted to private lands and owned by ather people than Chepang community. Daniggelis (1997: 211) had also
observed the similar situation in east Nepal, where Rais and Limbu groups live. The cadastral survey and declaration of
@etional parkchad adversely affected the resource use of these peoples. Rais and Limbus had free access to forest
which also included pasture, bushes, swidden land and trees. When the cadastral survey was done in 1994 in that
area, some people started to bring grazing and forest land under cultivation because these areas would not be
registered as private property. But many of them could not do this as men were away for seasonal works. Even the
land they had purchased under new system of the government was nat given with the land titles which were not
cultivated. The swidden land was cultivated every year; otherwise it would also not be registered. The impact of
declaring Makalu-Barun National Park also impacted adversely. People had no access to swidden land, which was
converted to forest. But swidden was important for them for the production of not only food, but also a variety of crops
and plants. For example, chiraito, a medicinal herb, would grow in swidden land, because it would not grow in
intensively cultivated field or in the forest.

The Nationalization of Pasture Act 2031 (1974) led to the nationalization of pastures, which has adversely affected the
indigenous peaples dependent on grazing. Similarly the Land Act, Land Tax Act, National Parks and Wildlife Act, Land
and Watershed Conservation Act, Mines and Mineral Act, Liquor Act, King Mahendra Trust for Nature Conservation
Fund Act, Environment Protection Act are insensitive to indigenous peoples. During the formulation of laws related to
weter resources, the indigenous peoples dependent on these resources like Bote, Raji and Majhi were not taken into
consideration. The establishment of various protected areas (like national parks, conservation areas, hunting reserves
and the like) is generally on the lands of the indigenous peoples as their areas have high level of biodiversity. Because
of this, a large number of the indigenous peoples have been displaced from their lands. These peoples have also been
deprived from their traditional rights to use these resources (Gurung, 2005). The traditional skills and knowledge of the
indigenous peoples have also come under the attack of large capital and industries. Indigenous products cannct
compete in the market. For example, increased use of factory products like umbrella, modern hats, plastic baskets
have replaced traditional products of indigenous communities like reed straw and barmboo hats, baskets and meats.

12



Because of growing penetration of industries indigenous communities have turned to be supplier of the row materials in
cheaper price to these industries.

To summarise the reasons why indigenous peoples loosing out, FEFIN has developed a conceptual scherma. This
schema (depicted below) shows the structures and process of participation of different groups of people focusing to
indigenous nationalities in policy making, implementation and decision making, which is not proportionate to their size
population size. Though smaller in total population size, Bramin and Chhetri have dominated the policy making
process. Access of natural resources by marginalised people is also influenced by larger political process and therefore
the restructuring of the state is needed to address this structural issue.

Population structure of Nepal
1. High caste groups 32% | 3. Dalits 12%
2. Jangjatis 37% | 4. Terai Communities 15%
5 Others 1%

Social inclusion and access to natural resource
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4.2, Diversity of interest within indigenous peoples in Nepal

The socio-econoric and palitical status of various indigenous populations is not same. This is also evident
from the discussion above. Taking this into account, indigenous peoples have also been categorized in
various ways, as described above. The use of natural resources and their importance to livelihoods have
beenillustrated in the following Table. Groups depending on industrialism are less concerned with access to
resources and traditional rights as compared to groups who depend on foraging (including fishing) and
pastoralism

Table 1. Livelihood strategies of indigenous peoples of the country.

Indigenous peoples Foragi | Hortic | Pastor | Agricul | Industri-
ng ulture | alism | ture alism
Raute, Kushbadia + - - - -
Kusunda, Bankariya, Chepang +- + - +- -
Thami, Raji, Hyayu +- + - +- -
Majhi, Bote, Musahar +- - - + -
Jirel, Larke, Siyar, Tangwe - - + + +-
Balung, Topke, Thudam, Lhomi, Sherpa, Holmo, Dolpo, Bhote, | - - + - +
Lhopa, Mugali
Gurung, Byansi - - + + +
Limbu, Lepcha, Yakkha, Rai, Sunuwar, Surel, Tamang, Pahari, | - +- - + -
Free, Baramo, Bhujel, Dura, Chantyal, Magar
Danuwer, Durai, Kumal, Mache, Kisan, Santhal, Rajbansi, Tajpuria, | - - - + -
Dhimal, Gangal, Jhangad, Tharu, Dhanuk
Chairotan, Tin Gaunle Thkali, Barha Gaunle - - +- +- +
Newar, Thakali, Marphali Thakali - - - + +

Source: 1IDS, (2002: 72). [+ means main strategy, - does not mean main strategy, +- SOme groups or group menrbers are involved in this
strategy]

Further, the concemns of indigenous groups are also different according to the situation of their
marginalisation in the society. For example, some of the ethnic leaders consulted during the study period
share that the concerns of influential and larger ethnic groups are more directly related to palitics, such as
eguitable share in political process, governance, etc. where as the prime concerns of MICs are access to
natural resources and protection of their traditional rights and ensuring means of better livelihood. A broad
generalization of this pattern can be depicted as follows:

Table 2. Various problems of the indigenous peoples and intervention areas

Indigenous Peoples Problems Intervention
Al Cultural:
1. religious discrimination 1. secular state
2. linguistic discrimination 2. official status of languages of
indigenous peoples.
Al Palitical:
3. poor representation 3. proportional representation
4. subjected governance 4. ethnic autonomy

Highly Marginalized Ethnic Communities | Economic:
5. landlessness and lack of access to | 5. increase access to resources,

traditionally used resources preserve traditional rights to
6. low literacy resources.
7. unemployment 6. educational targeting

7. alternative livelihoods

Source: Adapted from Gurung (2003, Table 12. p. 21) (First colurm and bold merkings on paint five and seven are added by the
authors).
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Even though the main concern of this study is on the problems 5 and 7 as depicted in the above Table, it
also takes into account the fact that political and cultural problems are also interlinked with this. The main
issue of MICs are two: landlessness and lack of access to resources including loss of traditional rights and
unemployment. The increase in pressure within these communities due to population growth and
degradation of resources also means that traditional access and resources alone has not been sufficient
enough for the livelihoods. Moreover, new market processes and integration of their society to wider world
means that traditional livelihood strategies alone will not be able to enough. Therefore, new livelihood
opportunities need to be identified.

Table 3: Access of indigenous peoples to land (Yage distribution of household owning self-operated land by
farm size and ethnicity, 2001. Semi-landless (<0.2 acre), Marginal cultivators (0.21-1.00 acres), Small
cultivators (1.01-2.00 acres), Medium cultivators (2.01-10.00 acres), Large cultivators (10.1 + acres).

Ethnicity/caste Landless | Semi- Marginal Small Medium Large Total
landless cultivators cultivators cultivators cultivators households
Santhal, Jhangad, 58.46 491 10.44 7.07 18.26 0.87 16,910
Kisan, Munda
Raute, Kusbodiya, 46.12 6.12 2041 1551 1143 041 245
Kusunda
Rajbansi, Gangain, 4578 6.12 10.89 9.09 24.73 339 33597
Dhimal, Mache
Dhanuk 34.04 7.79 25.66 14.2 10.67 7.65 32290
Sherpa, Bote, Walung | 324 381 20.45 18.27 23.02 2.04 35731
Raii 31.64 15.07 28.91 14.22 9.81 0.33 15005
Gurung 26.85 6.36 30.53 215 14.35 041 110574
Tharu 22.83 6.36 17.93 15.65 34.34 2.79 235500
Danuwar, Bhujel, 20.04 10.59 32.84 20.28 15.73 051 72715
Pahari, Baramu,
Adivasifjanajati
Rai 20.04 4.89 24.97 24.24 25.04 0.76 125297
Tamang 16.69 6.93 31.29 26.73 18.03 0.32 239755
Limbu 15.83 457 27.06 25 26.82 091 67916
Magar 14.41 5.88 3333 26.53 19.21 0.63 296313
Caste Groups
Tarai Dalits 43.98 9.89 26.19 113 83 034 231880
Hill Dalits 15.32 15.24 44.55 17.25 741 0.24 308796
Nepal 24.44 6.98 27.59 20.15 19.67 117 4174374

Source: UNDP (2004 176).

Apart fromland, data on ownership of ather resources like forest and weter are not available, because these
resources are Common resources, i.e., belonging to the state, but could be given to individuals or groups for
the management and use. At presert, forests have been given to peaple in the form of community forests or
leasehold forests, which only give use rights to the people. Government still awns these resources.

4.3. Access

®@ccessthas generally been linked with property and users rights. It can be defined as the €apacity or the
ability to take benefits@rom governmental, private and common resources, services and facilities. The ability
to take benefits from these services and facilities differs across a community or society depending upon
their wealth conditions, socio-cultural factors, education level, knowledge, attitude, confidence, religious
beliefs, social network, family structure, gender and social and econormic ties (bonded labourers) and the
like. Although rural settlements and resources are most often adjacent to each other, particularly in the hills,
giving an impression of the easy physical access of the local communities over the resources, the access to
and control over resources is very complicated. Government policies and laws, customary laws and
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practices, and power relations are key aspects that influence the ways in which people access to forest
resources.

The access to resources has to be understood in a broad sense. It includes, for instance, the practices with
which local people avail various products: food, weter, fish, fuelwood, tree fodder, ground fodder, timber,
leaf litter, medicinal herbs, fruits, mushrooms, bamboo shoots and such other products that are required for
household use or trade purposes. Management regimes, such as community forestry, are associated with a
range of regulative mechanisms: from strict restrictions on certain products and species to flat or variable
pricing on some products to open access in others. These practices tend to benefit the richer and powerful
groups. It is thus equally important to look at whether these communities have effective voice to influence
decision making on resource managemert, on the settlement of disputes and on the schemes of benefit
sharing.

Thus, the question of access of various communities to resources takes three principal forms: (&) Do
Jangjati (or Dalits or low caste for that matter) own land or incomes enough to command an equitable share
of products? (b) Do indigenous communities devise and implement decision making processes with which
distributive arrangements are equitably negotiated and settled? () Do resource policies, laws and
programmes, especially of communal resources like forest, pasture and weter, include a process which
compensates for the difference of access to such products?

Access of the Janajati over the resources is subject to nat only the formalised government laws, policies and
regulations, but more importantly is also deterrmined through the historically specific tenure rights, practices
of use and management of the forest resources, and existing power relations both within janajati
communities and the ways they confront and interact with other non-Jangjati communities. Given the wide
range of property regime (private and common), it is important that access of indigenous groups to
resources should take into account the following aspects:

Ownership of resources

Access to (resourcesPproducts (especially in case of common resources like forest and water)
Equity in benefit sharing including safeguard of customary rights on resources

Participation and role in decision making

Access to information and justice.

Even though access of the indigenous population to natural resources and security of traditional rights is
emphasized, it is also importarnt to take into account the dedline in the total stock of these resources, owing
mainly to increase in population pressure. For exanple, forest area in Nepal is gradually declining (Table
5). The forest based activities of indigenous peaples is bound to decline, and has been declining. This
shows that search for alternative livelihoods is also equally important. Because of decline of resources
underpinning the subsistence production, the role of market and off farm opportunities is influencing the life
of indigenous communities.

Table 5: Change in Nepal's forest area 1954-1999

Base year | Forest area (ha) | Percent of total area | Source

1954 6478000 47.60 FAQ, 1954

1964 6402000 45.60 HMG/USAID, 1964

1977 5259348 35.70 Dur Sanmbedan Kendra, 1985
1977/78 | 5617000 38.70 LRMP 1986

1985/86 | 5518000 37.00 Forest Dev. Master Plan, 1988
1999 4268300 29.00 DFRS, 1999

(Source: Adhikari, (2006)
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4.4. Relationship of indigenous groups to their natural resources

Natural resources like land, forest and water provide important cultural and religious symbals for indigenous
peoples of Nepal, who originally lived close to these resources. For exanple, in case of Rais and Sherpas,
Daniggelis, (1997: 109) writes:

®armersGsymbalic relationship with the jungle (forest) is laden with cultural meanings and woven into their
oral tradition, that is, original myths, legends, and rituals ... which can be used to describe the casmological
system. ... the jungal plays a prominent role in their identity. The origin myth relates Rai creation to plants
and animals. There are many references to the jungal and nature interwoven within the myth itself©

This study also recognized various rituals, which required the products from the natural environment. For
example, Chepangs needed to bury their dead bodies in their traditional land. The Bote and Majhis worship
fish and boat using certain plants from the forest. These rituals give them the identity and distinctiveness in
Nepali society. In order to preserve their cultural and religious idertity, these resources should be preserved
and they should have access to them During Maghe Sarkrarti, which is considered as a big festival of
Tharu, Rai and Limbu, yam of various types —wild as well as domesticated, are required. For this also they
need to have access to forest resources.

A study conducted in a Pun Magar community in Myagdi district in western Nepal suggested that the
people, over a period of about 100 years, gradually moved towards the forest fringes and continued to do so
as the forest boundary continued to move outwerds. As their livelihood and identity symboals are linked with
forest, they had to keep moving near the forest. This is illustrated in the following narrative (Hari Dhungana,
personal communication January, 2006):
Nangi village in Sikha village development conmmittee (VDC) of Myagdi district in western Nepal
comprises 133 households of Pun Magar community, plus one household of Damai caste. The
Pun Magar community in Nangi was said to have had a unique cultural and spiritual tradition.
Senior aged persons in Nangi mentioned that their ancestors used to live in steep cliffs in the hills
and were primarily fond of honey hunting and deer hunting. While the Pun Magar community is
generally counted as belonging to Hindu religion in Population Census, traditional religious rituals
in Nangi involved sacrifice of cows and oxen, an inadmissible practice within Hindu religion. Since
the ancestors wert into grips of Hindu kings such a practice was abandoned, though as a mark of
that tradition they continue to use the hair of cows/oxen whenever they make sacrificial offerings.
Their rituals involved tributes to the ancestral gods!, homage to nature by earmarking certain
portion of forest as site for practicing religion?, and did nat involve the nation of temple as sites of
God's representation in the form of sculptures or idols but they rather cherished natural sites
where mystic godly and ghostly creatures appeared and disappeared. No specific gods were
involved nor were priests or hymns heard. These were practices akin to Shamanistic tradition, but
were gradually Hinduised as the community came into greater interface with Hindu communities.

5. A brief review of policy and legislation on natural resources fromthe MICs’ perspective®

In this section a brief review of the provisions made by the existing policies and legislations related to land
forest and water in the access and corttrol of ethnic communities in general and the HVIEC in particular.

5 Chronalogical order has not been taken into account while reviewing policies and legislations because the importance instead of chronology of the
evolution of the acts and policy has to be taken into priority.
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5.1 Genera policy and legislation

The general policies and legislations affecting indigenous peoples, and their rights are reviewed here. These
policies and legislations are National Commission on Indigenous and Ethnic Communities Act, 2001,
Constitution of the Kingdom of Nepal 1990, Muluki Ain (National Code) 1963, Local Self Governance Act
199%, and international covenants on indigenous peoples that have bearing on Nepal. From the review of
these policies and legislations, it appears that there are not much provisions on the rights of indigenous
peoples on natural resources. The concerns for @quality© and cultural and religious rights of the
disadvantaged, minority and indigenous peoples have been given some attertion. But there was no specific
mention of the traditional rights on natural resources for the indigenous peoples and no mention of the
territorial rights on the ancient land having ties with these people. In recent documents, however, some
reservations on various committees of local governments for the marginalized peoples, including indigenous
peoples, have been mentioned. Apart from that there is no mention of rights of indigenous peoples. It has to
be recognized that indigenous peoples having power to influence the government have mainly concerned
with the religious, cultural, linguistic and political rights. But the access to natural resources is mainly
concerned with the livelihoods of the MICs, who have been continuing so far as possible the traditional
occupations in their own territories. Those displaced from their ancient or ancestral lands have also curtailed
with rights to resources in the new environment.

5.1.1 The Constitution of the Kingdom of Nepal, 1990

The Constitution protects different human rights such as right to equality, freedom, access to information,
protection of property, protection against exploitation, exile, maintenance of privacy and availahility of
remedies, which are recognised by the UN Declaration on Human Rights 1948 and other international laws.
The Constitution provides bunch of rights to the Nepalese citizen but the Constitution does not have any
specific provision on disadvantaged ethnic groups and their traditional knowledge. The constitution has
emphasised in the Directive Principles about the need to prevent the concentration of resources within a
limited section of the society and prevent econonic exploitation of any class or individual. One of the means
to reach this end is obviously protecting the rights of the disadvantaged ethnic groups (Bhandari, 2003).

The constitution which is considered as the principal law in the country has guaranteed equal rights to all
social groups, including the indigenous groups, and has ermphasized, through directive principles, especial
focus of the government for the welfare of the marginalized, poor, and disadvantaged, and elimination of
inequalities. Similarly, there is stated equality for the socio-cultural rights of all groups of people. Some of
the provisions that are relevant here are given in the appendix.

It should be emphasized here that constitution is silent as to the rights of indigenous communities over the
natural resources located in their ancestral areas, and their territorial rights on their ancient lands. Thereisa
provision in the directive principle of @nd reform@nd @ecentralization©@and reform@zan also be taken as
rights to land for the indigenous communities, but the constitution most probably does not mean that.
Moreover what is written in the directives does not automatically mean the mandatory action for the
governmentt. It only means that court can direct the government towards these issues.

5.1.2 National Commission on Indigenous and Ethnic Communities Act, 2001

The government promulgated National Commission on Indigenous and Ethnic Communities Act, 2001, This
was the first specific act devoted to indigenous peoples and ethnic communities and responsible for
protection, promotion, study, research and development of traditional knowledge of indigenous and ethnic
communities. It has importart provisions on rights of indigenous and ethnic communities. The Act aims to

6 Village Development Committee Act 1992, District Development Committee Act 1992 and Municipality Act 1992 were replaced by Local Self
Govemance Act 1998 (Chapagain et al., 1999)
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conserve and promote traditional skill, technology and specific learning of the indigenous and ethnic
communities and help them to bring into commercial utilisation.” The Commission is authorised and
responsible to conduct research and to develop necessary programmes on conservation and promotion of
language, script, literature, history, art, culture, traditional skill and technology of indigenous and ethnic
communities and implement them.8 The Commission is also responsible to protect traditional skill, learning
and distinctive information of indigenous and ethnic communities as their intellectual property rights under
the existing lans of Nepal.® The Section 2(a) of the National Commission on Indigenous and Ethnic
Communities Act, 2001 has identified indigenous and ethnic communities in Nepal.2° However, the scope of
the Act is limited to protection, promotion, study, research and development of traditional knowledge of
indigenous and ethnic communities. Further, the act has no provision of remedy and therefore ethnic
communities are not authorised for any legal remedy under the Act (Bhandari, 2003). This legislation has
facilitated to promote cultural and resource related programmes in favour of indigenous nationalities.

5.1.3 Local Self-governance Act, 1999

The prearrble of the Act clearly states that it aims to increase the participation of all people including the
ethnic communities, indigenous peoples and down trodden as well as socially and economically backward
groups. To this end it has also kept aside certain quotas in village, municipal and district councils for the
indigenous peoples. This participation was aimed at bringing out social equality in mobilizing and allocating
means for the development of their own regions and in the balanced and equitable development. Similarly,
one of the functions of various local governments as mandated in the Act is to assist in the activities relating
to the protection and earning of livelihood of the backward ethnic communities, helpless, disabled and
heirless persons within the Ward. The section 43 of the LSGA requires the VDC to give priority to
programmes that yield direct benefits to the backwerd classes and to the rural poor, while formulating plan
of a VDC. These provisions demonstrate some indirect commitment and sensitivity towards disadvantaged
groups including MICs.

5.1.4 Muluki Ain (Civil Code), 1963

The old civil code enacted in 1854 was very discriminatory in terms of religious, cultural and socio-economic
equality. Caste positions (as described in Hindu practices) defined owns rights and responsibilities and
occupations. It was revised in 1963 for the ninth times and removed penal clauses on untouchability. But
its amendment in 1992 has restricted some af the rights enshrined in the constitution of 1990. For exanple,
this amended @ivil code@illows traditional practices at the religious places, which means that discriminatory
practices will continue in the name of the tradition in religious places.

5.1.5 International covenants

Nepal has also been a signatory of various international covenants that aims to protect the rights of
indigenous peoples to their ancient territory where they are living for a long time and following the traditional
occupations and the use rights of their traditional resources and knowledge system. These covenants can
also be used to protect the rights of the people. Of particular importance here is of @ternational Convention
on the Himination of All Forms of Racial Discrimination© The article 5 of this covenant has ensured

7 Section 5(3) of the National Commission on Indigenous and Ethnic Communities Act, 2001.

8 Section 6(a) of the National Commission on Indigenous and Ethnic Communities Act, 2001.

9 Section 6(c) of the National Commission on Indigenous and Ethnic Communities Act, 2001.

10 The 57 indigenous and ethnic communities identified at the time of the promulgation of the Act were: Krishna, Kushbadiya, Ganagai, Chepang,
Chairotan, Hhangad, Tangwe, Tamang, Topkegola, Thami, Thudam, Darai, Dhanuk (Rajbansi), Newer, Free, Baramo, Bote, Bhote, Majhi, Mugali,
Yakhha, Raute, Rajhi, Limbu, Lhoppa, Balung, Sherpa, Siyar, Surel, Hoyalmo, Kumal, Kusunda, Gurung, Chhantyal, Jirel, Dolpo, Tajpuriya, Tin
Gaunle Thakali, Thakali, Tharu, Danuwar, Dura, Dimal, Pahari, Bankiariya, Braha Gaunle, Bnujel, Magar, Marphali Thakali, Meche (Bodo), Rai,
Rajbansi (Koch), Larke, Lemchha, Lohmi (Singhsawa), Baysi, Satar (Santhal), Sunuwer, and Haaye.
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everyone® right to own property. It calls upon the state parties to recognise and protect the rights of
indigenous peoples to own, develop, contral and use their communal lands. Similarly, the article 14.2, 15.2
and 16.1 of the International Labour Organisation's Convention No. 169 has mentioned the provision of land
ownership of traditional territory occupied by indigenous community. The article 17.3 of the same document
prevents encroachment of indigenous people® right by athers. The articles 10, 26 and 27 of the UN draft
declaration have provision of preventing indigenous peoples from removing from their territory. Similarly,
article 14.2g of Convertion on Himination of All Forms of Discrimination against Wormen (CEDAW) has
provision of equal access of men and women on land. The article 11.2 of the International Covenant on
Economic Social and Cultural Rights (CSECR) recognises the fundamental right of everyone to be free from
hunger. The government of Nepal had ratified some of these convertions and not the cthers like ILO
Convention No 169. However, the government is nat fully implementing even the ratified conventions and
the MICs are victim

5.2 Policy and legislation on land

5.2.1 Land related laws

There are several lans and policies active in regulating and managing land resource in Nepal. However,
the review is limited to following laws, which are identified as directly related to livelihoods of ethnic groups:
- Land Acquisition Act 1977

- Land Act 1964

- Birta Abalition Act 1959

- Land Revenue Act 1977

- Trust Corporation (Guthi) Act 1976

- Land Survey and Measurement Act 1963

- Range Land Nationalization Act, 1974

Traditionally land was considered as the property of the state [state landlordism] and this land was called
Raikar™* (Regmi, 1976). Only the state had the right to alienate land through sale, mortgage or bequest.
Using this right of alienation, the state granted cultivated or uncultivated state-owned Raikar lands to
individuals in different forms2 such as Jagir, Birta, Rakam, Sera and Rajya and charitable or religious
organisations in the form of Guthi (Regmi, 1963; 1976). The Guthi land-tenure system also included the
endowment of private lands (obtained from the state) by individual landlords for religious purposes. Kipat

11 MC. Regmi argues that there were mainly two types of land tenure systemin Nepal, i.e., Raikar and Kipat. All other tenured forms of land were
derived from Raikar (Regmi, 1976; 1978). The meaning of Raikar land has changed since 1951, from crown-land to land owned by individuals.
Raikar-land ownership denotes an ultimate state ownership over those lands, which were actually cultivated by individuals as direct tenants of the
state. The tenancy of Rraikar land has two categories, i.e., the actual tenant-cultivators and the tenant owner. The later category of tenants are thase
who paid rent to the state, but who could sell or bequeath their Raikar land where as the former category (the tenant cultivators) had no right to sell
sublet or otherwise alienate the land which had been allotted to them The usufructory assignment of Raikar land to individuals and institutions as a
deliberate means of rewarding and insuring their loyalty, paying themfor services rendered and promoting social and religious activities. The Raikar
land grant was practised in several forms viz.: Birta, Jagir and Guthi, Rakam, Rajya, and Sera.

12 A Birta grant was given to a noble as a reward for a service rendered to the state. It had no time limits and it could be rented out or, inherited until
confiscated or recalled by the state. Birta owners usually had full rights to passess, occupy, sell, lease, subdivide and bequeath their lands. Mos t
Birta lands were not taxable. It has become the foundation of the modern, privateland-property arrangement. Jagir land holding was more conditional
and subtle and often granted to government servants rather than to members of the ruling elite. A Jagir assessment was usually an assignment of
the income from Raikar lands in lieu of a salary and it could not be assigned or sold. Jagir rights lapsed together with the cease of enployment, or at
the discretion of the government. The Birta and Jagir forms were abolished in 1959, with the enacting of the Birta Abolition Act and converted to
Raikar land (New Era, 1988; 28-31). Serawes a form of land tenure explicitly used by the royal palace to meet the food-grain and other land-related
requirements. Rakam s another form of land tenure where cultivators have to compulsorily provide unpaid labourers to the govemment as
carpenters, masons, and postmen. Rajya was another modified form of land tenure granted as the princely state award for members and relatives of
Royal families. This land-granting practice was common, up until the Rana regime. Rulers granted large portion of lands to soldiers as Jagir to keep
themunder their control. Rana rulers confined the land-grant practices to their relatives and key officials,

13 |t was an ancient type of communal land tenure where ethnic community was granted land by their king in recognition of traditional communal
traditional tenure. Headmen had the authority to grant individuals the right to cultivate certain areas and

collect forest products fromother areas (Regmi, 1978a)
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was ancther communal land-tenure system where individuals derive kipat-land rights, from their association
with particular ethnic groups, located in a particular area (Regmi, 1963). Laws and regulations have direct
bearing on these forms of land.

Regmi (1972:27) states that “individuals who cultivated land in their capacity as a menmber of a Kipat-owing
ethnic group owed allegiance primerily to the community, not to the state”. Aimost one third of agricultural
and forest land of the nation was granted to private individuals by 1950 and the remaining belongs to Rana
themselves (Regmi, 1978). Local functionaries, all favourites of Rana, implemented the land-grant palicy in
the village and were able to assure most benefit for themselves. They obtained a great deal of land fromthe
state through Jagir and Birta grants and rented these lands to peasant farmers under tenancy
arrangements. In this way local functionaries turned into landlords. Peasant farmers had to pay half of their
crop yield as rent to the local landlords (Upreti, 2004c).

Gradually, to ensure their rert, landlords introduced the kut (contract) system where only those tenants who
were able to pay high rents could get a contract. Irrespective of the performance of their crops, even if the
crops failed, farmers had to pay rent as Kut. Eventually these peasart farmers effectively turned into slave
labourers of the Jagir and Birta holders (Regmi, 1978).

The government decided to change these land arrangements and promulgated different acts and
regulations. Some of the main legislations are reviewed in the following sections:

5.21.1 Land Act, 1964

Land related Act 1964 was most comprehensive among all the past land related measures taken by the
governmentt. It sets framework to regulate land management and utilisation by owners and tenants and aim
to uplift the farmers by increasing productivity of agricultural land. It had also set the objective to redistribute
land among the landless and small farmers. However, the government was able to identify and redistribute
only 1.5 percert (29,124 hectares) of the total agricultural land (Chapagain, 2001). The act has also fixed
ceiling on land holding (see box 2)  to control excess landholding from landlords, ensure safeguarding the
rights of the tenant through the provisions of protection against eviction, entitlement of one-fourth of the
rented land area, to the legally registered tenant, and redress corflicts at the court of law. The government
had also fixed the rent at 50 percent of the principal crop. By doing so, the government itself has created
dual ownership of land. The fourth amendment of the Act has made provisions to eliminate the dual
ownership by distributing the duel ownership existed before the enforcement of the Act between tenants and
landowners. The Fourth amendment (1997) of the Land Act 1964 made the provision of termination of rights
of unregistered tenants (who were nat able to register within given time). Consequently, this provision has
negatively affected more than 0.45 million unregistered tenants who were not able to produce legal
docurments (Pokharel, 2005).

Despite the fact that Land Act and its subsequent abolished dual ownership of the land and made provision
of single ownership (either owner or tenant), it failed to achieve expected results (acouire excessive lands
and redistribute to poor and landless). Main reason of nat able to access the excess land was its phase-
wise implementation of the ceiling. For exanmple, acquiring land above ceiling was implemented in 16
districts in 1964; 25 districts in 1965 and remaining 36 districts in 1966 that gave big landlords ample
opportunities to manipulate land above ceiling (sell or redistribute to relatives, etc.). Hence, the government
was only able to acquire less than 1. 7 percert (31841 hectare) of total available land (Yadav, 2005).
Furthermore, Section 12 of the Land Act 1964 (which gives some provisions of flexibility of ceiling for special
purpose such as land fore industries) was abused the ceiling using the concession given such as
transferring land for the purpose of industries. If the real acquisition and redistribution had have happened,
some of the MCs could have access on land, as most of them are ultimately turned to be poor and landless.
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In 2001, the government* decided to reduce land ceiling defined by the land act 1964. The reduction was
61 percent in terai, 22 percent in hill and 48 percent in Kathmandu.

Box 2: Provision of land ceiling made by Land Act Revised celling by

S.N | Category of areas Celling provision Additional areas | Deuwa government in
provided for housing 2001

1 All hills/mountain areas 80 Ropani (4.07 ha) 16 Ropani (0.8 ha) 70+5 rop (3.75 ha)

2 Kathmandu Valley 50 Ropani (2.54 ha) 8 Ropani (0.4 ha) 25+5rop (1.5 ha)

3 Tarai and inner Tarai 25 Bighas (16.93 ha) 3 Bighas (2.30 ha) 10+5 bigha (7.43 ha)

There are no any specific provisions of access to and control over of land resources by the MICs. Some
efforts have been made by the state to provide access of MICs on land resources (e.g., degraded land to
poor peaple through leasehold forestry programme or some parcel of land to Bote Majhi by Buffer Zone
programne), their traditional rights to natural resources exercised since long time have been restricted
(Mathu and Upreti, forthcoming). The case study in the field revealed that denying access and ownership of
MICs on land and land-based natural resources is posing several uncertainties, confusion, corflict and of
creating livelihood insecurity.

Box 3: Ceiling proposed by Badal Commission

S.N. | Area Celling (ha)
1 Tarai and Innar Tarai 3ha

2 Mddle Hill Area 2ha

3 Himalayan Area 4ha

4 Kathmandu Valley lha

5 Urban Area

5.1 Municipal area of Kathmandu, Lalitpur and Bhaktpur 0.5ha

5.2 COther municipalities, district headquarters and developing urban areas lha

Source Badal Commission, 2051 BS

These recommendations of the Badal Commission on land ceiling did not come to practice. If these
recommendations were translated into operation, they may increase access of marginalised community on
land resources. The Badal Commission has idertified problems related to land and suggested very useful
measures for the overall land reform in Nepal. However, it did not give special attention on the issues and
concerns of MICs particularly ensuring their traditional rights over natural resources.

Progressive land reform is envisioned in the government policy as one of the major sources of poverty
reduction. However, the experiences of the past four decades of performance of laws and polices related to
land have demonstrated that they are unable to met their objective of providing access to land for the
landless, poor farmers and small holders to achieve economic growth and poverty alleviation.

5.2.1.2 Land Acquisition Act 1977

This Act was promulgated to establish procedures for acquiring private lands for the purpose of public use.
Section 3 of this Act empowers the government to acquire any kinds of land if it is deemed necessary for
public purposes by paying necessary compensation to the landowner according to the provisions made in
the Act (compensation has to be determined by the officer having authority).

However, there is no provision of representation of the affected people in the compensation conmittee. The
government could substitute the land acquired under this Act by granting other lands to the affected party if

14 By 2001 budget speech, the Deuba government rdedefined the land celling.
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desired. The Act has no uniform criteria of payment of compensation. This is one of the main sources of
manipulations, as the influence of power and money determines amount of the compensation. Many lands
of poor, marginalized and disadvantaged groups of people have been used by infrastructures development
such as road, irrigations or hydropower projects. Displacement in such a situation is a major problem but the
act is ineffective in resettlement and rehabilitation measures.

5.2.1.3 Birta Abolition Act 1959

Birta Abalition Act 1959 is one of the first acts promulgated after the abalition of the Rana regime in 1951.
Landownership arrangement under the Birta System was unequal and promoting landlordism which
prevents the economic development of framers through maximum use of all means of production. Hence, all
individual rights on Birta forests and lands were nationalized without any compensation and even it
prohibited landlords to get unpaid labour and payments ather than agricultural rents from their tenants.

The Birta Abalition Act terminated all Birta lands and therefore ownership rights possessed by Birta owners
were ceased. The Birta Abalition Act had also made provision to convert some Birtha lands into Raikar and
pay land taxes. However, the need of the land for the government was visualised in the act. The main
purpose was to transfer of the control of land from Rana families to new ruling Viasses. This act land did not
talk much about the M Cs.

5.2.1.4 Land Revenue Act 1977

The main objective of this Act is to effectively collect land revenue from the cultivable land®s. Section 3 of
this Act makes arrangement to establish land revenue offices in districts. The land administration offices
and land administrators working at the time of the commencement of this Act were termed as land reform
offices and land reform officers to carry out the functions prescribed in the Land Reform Act, 1964.

District Land Revenue Offices (DLRO) were assigned the responsihility to register the lands. The DLRO had
power to register the land being left to register during the regular measurement with consent of the survey
department (Bhattarai and Pokharel, 2004). Registering the left out land required for the DLRO to examine
evidences (e.g., existing registration, receipt of tax paid, etc.) before deciding the registration. DLRO had
also responsibility to collect, fix and exermpt the land tax of their respective jurisdiction. The DLRO had
power to collect the land tax even by auction of the land. This Act had categorizes land ownership into
private, public and government owned land. It prohibits registration or cultivation of government or public
land in the name of individuals. The Act had provision of cancellation of public or government land
registered or cultivated by individuals before the commencement of this Act. This Act prohibits cultivation of
unregistered land. However the Committee constituted under Section 26 had authority to permit cultivation
in unregistered lands with defined procedures. Any person cultivating or causing to cultivate unregistered
land without acquiiring permission from the prescribed committee shall be punished with the fine of ten times
greater than actual tax of such land and land revenue office shall corfiscate such land.

These provisions were heavily manipulated by the DLRO officials and local elites (Upreti, 2001 and 2002).
Registration of public and government lands by the powerbrokers was a common phenomenon during the
time of land measurement. Even private lands of poor and marginalized people were measured in the name
of powerful local elite.

15 Preamble of the Land Revenue Act 1977
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5.2.1.5 Trust Corporation (Guthi) Act 1976

Guthi®® Corporation Act, 1976 was enacted to regulate Guthi land (Raj Guthi-endowments made by ruling
families and Duniya Guthi-endowments maede by private individuals). This act defines role of the Guthi
Corporation to manage Guthi lands.Y” The Section 27 of the Guthi Corporation Act establishes tenancy
rights as saleable right. The Guthi land-tenure system does not create favourable conditions for MDEGs and
exploits them Guthi landownership is a worst form of absentee landlordism The Guthi Corporation is not
responsive enough to the concerns of MDEGs and tenants. Rather, the priests of the Guthi land exploit the
tenants very apparently (Bhattarai and Pokharel, 2004). Guthi Corporation denies registering actual tenants.

5.2.1.6 Land Survey and Measurement Act 1962

The aim of the Land Measurement Act, 1962 was to measure® and classify land resources in Nepal for the
better land use system. This act therefore did not focus on protection of tenancy rights, or assuring access
of MICs to land related resources.

This Act accepts that long term possession land creates ownership right (Bhattari and Pokharel, 2004).
Land owners cultivating and possessing lands (except public and forest lands) since time immemorial even
without having any evidences of entitlement were also allowed to register. If any land is possessed by
individual continuously for 15 years with some undfficial evidences and no dispute, it is entitled to register
such land. If disputes arise between two or more than two claimants at the time of the measurement, the
measurement officer decides to temporarily register to the one who holds stronger evidences. This act
defines quality of lands into Abal, Doyam, Shim and Chahar respectively. Despite the provisions of this Act
to establish ownership right based on the long term possession, it was nat able to implement this provision.

Many landlords had transferred their excess lands to industries, farms and business to prevent loosing
surplus land above the celling, as the act has this provision. Most of these lands are being kept fallow for
several years. Community Self Reliance Center argues that one fourth of the cultivable land is kept fallow
(CSRC, 2003). It was reported by the respondents in the field that their lands were not registered simply
because they were nat able to satisfy the demands of the staff.

5.2.1.7 Range Land Nationalization Act, 1974

The aim of this Act is to nationalize the range landt® for the economic interest of people of Nepal®. All range
lands of the country was nationalized and the existing ownership of range land was transferred to the
government. However there was a provision of exemption of range land based on the judgment of the
government for the purposes for a) private grazing if the land is within the ceiling fixed under the prevalent
laws; b) production of horticultural crops, medical herbs and tea. Provision of reasonable compensation to
the titleholders of the range land was made. For which a compensation committee has to be formulated.

This Act had adverse effects to highly marginalized ethnic communities residing in hills and high hills
because most of them had no private grazing land and they have to depend upon public grazing lands.

16 The term Guthi is defined as an endowment made by an philanthropist with religious or philanthropic motives for the performance of any regular or
ceremonial religious function or festival of any monastery or deity or construction, maintenance, or operation of tenples, religious rest-houses,
roadside shelters, wells, tanks, ponds, waterspouts, arrangements for supply of drinking water, roads, bathing Ghats, bridges, shelters under tree,
medicals, hospitals, dispensaries, libraries, schoals, and the likes (section 2(C) of the act.

17 Guthi Corporation Act, 1976 sec.17.

18 |t fixes the total areas of land, classify land by quality, prepare maps, collects land related data.

19 Range land in the act has been defined as any registered or unregistered lands in the form of range land or range commons used only for the
cattle grazing.

2 Range Land Nationalization Act, 1974, sec. 2(a).
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Nationalizing grazing land had curtailed their traditional and customary rights. Further, this act provided
ample opportunities for landlords to manipulate the provisions of exemgption.

5.2.2 Land related policies

Land policies mainly focus on utilisation and management of land resources and increasing production and
productivity of agriculture. Hence, land palicies related to agriculture are also focus of the review. Of the
total land, about 21% is under cultivation with an average holding size of 0.96ha, and 32.1% of households
are landless (CBS, 2002: 45). Out of the total land holdings, 1.4% landowners own 14% of arable land. Of
the total cultivable land, about 9% is under tenancy system (CSRC, 2003). The land use systemin Nepal is
not based on the principle of equity.

Comprehensive review of land and agriculture concludes failure of the successive governments to initiate
genuine steps in radical land reform and providing advantages to disadvantaged communities is due to the
predominance of feudalistic influence in the governance system of Nepal (Chapagain, 2001). The measures
envisioned by the Lands Act of 1964 themselves were obstructive to initiate genuine reform and since then
subsequent governments failed to take any serious action in initiating genuine land reform ensuring rights of
indigenous communities and farmers/tenants. High Level Land Reform Commission (popularly known as
Badal Commission) has idertified many of the land related problems properly and suggested some
measures. However, the government did not take these recommendations®.

Though the Part 4, Cause 25 of the Constitution of the Kingdom of Nepal 1990 highlights equitable
distribution of economic gains on the basis of social justice. Land reform is said to be one of the main steps
in providing social justice. Manifestos of all palitical parties have highlighted the need for land reform
measures and a separate ministry is operating to deal with the land issues. However, the successive
governments even after the 1990's political change did not take the issue of land reform seriously. The
ownership and tenancy are still practically unsettled issues on land. Other issues are ceilings on land
holdings, fragmentation of land holdings, and landlessness, which is most prevalent in rural households and
disadvantaged communities including ethnic groups.

Land is the primary means of production for the livelihood of MICs. Historical examination reveals that most
of the powerful, rich and successful people of today (in economy, education, politics and bureaucracy) are
from the background of landlords. Hence, people acquiring more land are in higher social power structure
and status. Despite the large numbers of policies and plans in place, there is no specific plan and palicy on
securing rights of marginalised indigenous communities and socially excluded people except some
concerns on protecting genetic resources used by them

It is very difficult to obtain citizenship by people who have no land ownership certificate and it is impossible
for citizen to buy land without citizenship certificate. Obtaining most of the state sponsored benefits requires
citizenship certificate. For example, people cannot take land if they have no citizen certificates and if they
have no land they cannat get citizenship certificate. Such vicious cycle is excluding poor ethnic groups from
opportunities provided by the state, and is also threatening their identity in society.

In the past five decade poor people initiated various farmer's movements, tenant rights movement or Jhoda
movement to establish their rights. Consequently, the issue of land right became a palitical slogan of
political parties. However, the MICs, dalits and poor farmers did not get benefits from high sounding land
reform

21 See Report of the High Level Land Reform Commission, 2051 BS for detail.
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When people from hills became landless they migrate to the terai areas or those who had less fertile and
unproductive lands in hills abandon their lands and migrate to terai. Landless people or deprived from land
rights are marginalized and socially excluded.

A study conducted in 2000 by the Socioeconomic and Ethno-Palitical Research and Training Consultancy
(P) Ltd for ICIMOD concludes that ‘Land policies in Nepal were, in general, found to have a negative impact
on the mgjority of the population and to cause land degradation. It is a mutually reinforcing process in which
degradation has aggravated poverty and poverty has further exacerbated degradation. Land ownership and
tenure entitlerments are unfavourable from both equity and efficiency perspectives’ (ICIMOD, 2000).

The government has initiated different programmes to promote access of disadvantaged communities.
Some of the examples are:

1. Exenption of 20 percent registration fee if the land is registered in the name of womer?,

2. Implementation of leasehold forestry to increase access of poor and marginalised people in the
land resources (however, a persistent and loud criticism is the intention to provide poor quality, for
which marginal people have to invest huge resources to meke it quality land. This is not possible
for poor people),

Buffer Zone programme is giving some land to Bote Majhi groups and individual,
Community forestry is initiating provisions of giving some areas to disadvantaged groups,
Some donors are working to uplift special HVMIEG such as Chepang (e.g., SNV),

Land bank provision, and

Land to freed Kamaya.

No ok w

However, most of them are welfare oriented and do not focusing to address structural problems and
establishing traditional rights of MICs or ensure exercise of their control over traditional natural resources
they were using since long time.

5.2.2.5 Agriculture Perspective Plan (1995 -2015)

Government with the help of Asian Development Bank has developed Agricultural Perspective Plan (APP)
to alleviate poverty and improve agricultural systens of Nepal. It has emphasizes the dynamics of private
sector and role of market in agriculture. It has identified irrigation, fertiliser, technology and roads and power
as area of “Priority Inputs”. Similarly it has iderttified livestock, high-value crops, agribusiness and forestry as
“Priority Outputs”. Poverty and food security, environment, Hills and Mountains and Terai have been taken
by the APP as "lmpact”. Investment, public policy, and institutions are taken as “Implementation”. This is
one of the major documents to fulfil the commitments made by the government in the World Food Sunmit,
1996 to eradicating hunger. Though APP is a longterm plan in agriculture, it has not made specific
provision of access of disadvantaged ethnic groups on land and other agricultural resources.

APP has recommended extensive use of hybrid seeds in agriculture. It has not paid much attertion on
conservation of agro biodiversity, environment, traditional knowledge and farmers' rights. These provisions
contradict with Biodiversity Conservation Strategy in terms of protecting biodiversity and traditional
knowledge, which is the unique strength of disadvantaged ethnic groups.

5.2.2.6 Land on Tenth AHve Year Plan

The Tenth Five Year Plan (Poverty Reduction Strategy Paper), 2002-2007 has focused to increase
agricultural production productivity and income for food security and poverty reduction through the

22 The Spokesperson of the Ministry of Land Reform and Management informed that the govemment has plan to increase the exenption of the
registration fee form 20 percent (16 February 2006 at Hotel Manaslu, Kathmandu)
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expansion of available modern technology, increasing access of farmers to modern agricultural inputs and
credit, promote diversification and commercialization in crops and livestock production system Promating
competitiveness in research and development, emphasis on low cost and need based technology
development ensuring agro-biodiversity conservation and environmental protection are key strategies
formulated in this plan.

The tenth plan has enshrined the object of increasing access of land resources to the poor by sustainable
and effective land management services. It has further stated that mgjor strategies would be to prepare land
use policies and guidelines with updated maps and information to effectively implement new ceiling on land
and prepare basis for progressive taxation, to settle resettlerment problems of the bonded labours and to
prepare legal basis for the promation of contractual and cooperative farming system by ensuing fear against
tenancy claim.

The sector wise strategies in Tenth Plan are to prepare land-utilization and National level land policy, to
prepare required law for contract farming to discourage land fragmentation and the systermatic settlemert. It
has further stated that national level reform policy will control every activity concerning land reforms
enacting land related laws. Furthermore, it envisages distribution of land obtained by new ceiling system to
the landless and extremely economically backward class. The tenth Plan has kept some anticipated
achievement of eliminating the practice of dual control on land. Integrated land management laws and
national land palicies will be developed.

The Tenth Fve Year Plan does not specifically mention about traditional knowledge but its objectives
discuss about rural technology. The Plan states that to bring pasitive changes in the rural econon, it is
necessary to emphasize for increasing the production and productivity by increasing use of technology.
Promotion and improvement of rural technology is required. It is appropriate to use and develop capacity of
the high technology such as information technology, biodiversity, which helps to bring remote area in the
mainstream and transfer of technology, knowledge and skill, and market accessibility for the production. It

also helps to rapid changes for poverty reduction programme.2
5.2.2.7 Agricultural policy 2004

In 2004, Ministry of Agriculture and Cooperatives brought National Agricultural Policy (Rastrya Krishi Niti
2061). The main objectives of the policy were: to increase agricultural production and productivity, to
develop commercial and competitive agriculture and to promote, utilise and conserve biodiversity and
natural resource. This policy has emphasised on commercialisation of agriculture. However, it is silent on
the access of disadvantaged ethnic groups to land and other natural resources?.

Reviewing the land related legislative and policy interventions (such as formation of the Land Reform
Commission in 1953; promulgation of the thirteen-point programme in 1956; Preparation of Land and
Cultivators’ Records Act 1954; Lands Act 1955; Abolition of Birta Land Act 1957; and Agriculture (New
Provisions) Act 1960) Devendra Chapagain concludes that these measures were largely ineffective since
the government was nat serious about genuine reformand concern was to perpetuate the status quo and to
safeguard the interests of the high-caste privileged classes (Chapagain, 2001).

Semi-feudal land ownership pattern and highly skewed distribution of the land, cortinued land
fragmentation, lack of responsive land use policy are posing prominent challenges to ensure access and
contral of land and land based resources by MICs.

2 HVG NPC, The Tenth Plan 2002 - 2007, Chapter 3
24 See National Agricultural Policy (Rastrya Krishi Niti 2061) for detail.
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5.2.2.7 Land bank and access of poor peopleto land

The notion of land bank, first envisioned by the Badal Commission Report, to purchase surplus land form
landlords and distribute to the poor farmers came into operation in Nepal since 2005. This government
assigned responsibility for Agricultural Development Bank to facilitate access of land to poor farmers on the
instalment basis of payment within fifteen years. Land bank will pay compensation to the landowners, loan
of financial institutions and grant agricultural loans to farmers for land improvemert; irrigation projects and
construction of other village level infrastructures e.g. farm roads, agricultural merket, power supply etc.
However, concerns of MICs are beyond the scope of land bank as their customary or traditional rights,
cultural concerns and livelihoods attached with specific natural resources (forest or fishing or grazing, etc.).
The activists working in the land rights issues question even the intention of the government behind the land
bank suspecting that the landlords displaced from villages will be benefited from this programme instead of
poor and landless people. It will also nat be able to address other fundamental land related problems such
as tenancy rights of unregistered tenants or acquiring land above ceiling or land fragmentation, etc.

5.3 Policy and legislation on water

Nepal is rich in water resources. There are over 600 rivers in Nepal with an estimated total length of more
than 45,000 Km. Nepal has nearly 660 lakes with stagnant surface water of more than one hectare in area.
The major sources of water are rainfall, glaciers, rivers and ground water. Rivers are the most important
running surface weter. Despite huge water resources potential, large portion of Nepalese people has no
access to safe drinking weter, no enough year-round irrigation and hydropower facilities. The government
has promulgated different legislations and formulated various polices to regulate and manage the available
water resources in Nepal. The main policies and legislations directly affecting to MICs are briefly discussed
in the following sections:

5.3.1 Water related laws
5.3.1.1 Muluki Ain (Givil Code)

It was the major law from 1854 to 1951 AD to determine water rights in Nepal. Numerous amendments have
been made in the Givil Code over the years and finally a new Civil Code was promulgated in 1963. The Cvil
Code has very few provisions on irrigation. The provisions deal with three aspects of irrigation:

First to acquire water fromwater resources,
Second, obligations to repair irrigation systems, and
Third, right of way to construct canals across cther®land.

However, the Civil Code did not define the ownership of water sources such as of rivers, streams and lakes.
The case study conduced in Chitwan and Nawelparasi districts shows that the lands traditionally used by
highly marginalised ethnic groups have been restricted by the government. For example, khoriya (shifting
cultivation) practiced by Chepang are now restricted and therefore their access has been reduced.

5.3.1.2 Water Resources Act 1992 and Water Resources Rules 1993

The main objective of this Act is to make arrangements for rational use, conservation and management of
water resources and prevent environmental and other hazardous effect, make free from pollution. Although,
Water Resources Act, 1992 provides ownership right of water resources available in the country to the state,
the Act grants right to use water to individuals and ather private parties. Under the Act a license is required
to use the water resources by a person or any corporate body. The licensee has to pay prescribed charges
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or annual fees for utilizing the water resources. Prior approval with the authority is required to transfer the
license in any manner. The services may be stopped or the license can be cancelled in stipulated grounds.
Alicense is not required for the following uses of weter.

Drinking or other domestic use on an individual or collective basis.

Irrigation of one®is own land on an individual or collective basis.

For the propose of running mills or water grinder as cottage industries

For the use of boat on personal basis for local transportation

Water Resources Act, 1992 provides a legal framework for the registration of Water Users Association
(WUA) to make use of water resources for collective benefits in an institutional basis. This mechanism can
be used as a todl to promote the interests of farmers. Further, the Muluki Ain in the Chapter of Land
Cultivation has recognised the traditional system of water distribution that also can be used to promote the
interests of farmers.

Further, the Water Resources Act, 1992 categorically mentioned about the various uses of water. The Act
provides the priority order to be followed while utilizing the water resources as drinking and domestic use,
irrigation, agricultural uses such as animal husbandry and fisheries, hydro-electricity, cottage industry,
industrial enterprises and mining use, navigation, recreational uses and other uses respectively. However,
there is no any specific provision of assuring rights of disadvartaged ethnic groups.

The Water Tax Act 1966 has no any special provision to poor or ethnic community in the drinking water
systems constructed from the government. Section 9 of the act has exermpted water tax to weter taps
installed for public purposes such as schools, library or any public places. But this act does nat touch any
concerns of socially excluded people and ethnic groups.

5.3.2 Water related policies
5.3.2.1 National Water Resource Development Policy 20035

It focuses on sustainable development of water resources for the alleviation of poverty. This palicy also
highlights equitable and just distribution of water resources and potential for eruption of conflict in albsence
of these provisions. The mein objectives of the palicy are:

- Contribution to poverty alleviation and reducing unemployment,

- Make water available for the clean drinking water and sanitation,

- Appropriate management of water resources for irrigation to increase agricultural production for

food security,

- Hydropower production to meet the domestic energy need and export,

- Meet the water need for industrial use and other sectors,

- Develop navigation systemto connect with seas,

- Biodiversity and environmental conservation and

- Minimise natural disasters.

The palicy highlights different arrangements. Some of the important from the perspective of MCs are
following:
1. Encourage the affected people fromthe hydro-projects to participate in the projects,
2. Encourage those projects which  directly contribute to public health and livelihoods of general
people,
3. Balanced participation of men and women in the project,
4. Generating employment opportunities in rural areas,

% Rastrya Jalshrot Bikas Niti 2059. Ministry of Water Resources, His Majesty’s Government of Nepal
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5. Minimise displacement and in a situation of displacement, provide conpensation and rehabilitation.

This pdlcy has also prioritised the water use as:

Drinking water and domestic use,

Cultural and religious use,

Irrigation,

Agriculture, fisheries and other agricultural uses,
Hydropower,

Cottage industries, industrial use and mining use,
Navigation,

Recreational uses and

Other use.

CoOoNoOT~WNE

The policy considers ‘multipurpose uses’, ‘optimal utilisation’ and ‘weter rights’ while prioritising the weter
use in the above priority order. In deciding drinking water projects, this policy considers viability, hardship
and community felt needs. However, people do not precisely these orders of use. There are several conflict
over water use for different purpases (Upreti, 1999 and 2000b)

In addition of drinking water, irrigation and hydropower development, this policy also deals on water-
environmental tourism, underground water management, watershed management and weter-induced
disaster mitigation. However, issues and concerns of MICs are not explicitly mentioned in all these sub-
sectors. The policy highlights to promote integrated weter resource development with effective, equitable
and sustainable ways by involving concerned stakeholders of the river basin. In this ground, it can be
argued that MICs belong to concerned stakeholders and stakeholders' participation is encouraged in the
policy. However, such general coverage can not address the specific concerns of HVIEG, which are often
different than mainstream development thinking.

Hydropower developmert is one of the main water resources strategies in Nepal. It is directly affecting the
ethnic groups. Though the National Water Resource Development Policy states the provisions of
rehahilitation of people displaced from the hydropower projects, its effective implementation is yet to
realised. Harka Gurug states that ‘most of the hydropower projects are located in the homeland of
indigenous peoples (IP). This conjunction owes to historical and geographical factors. Historically these
marginal lands had less penetration by the conquistadors from the plain. Geographically, these areas
happened to be land of steep gradient where hydropower can be cheaply generated. However, impact
assessiments reveal that there is very little consideration of IP interests in projects design and
implementation’ (Gurung, 2005:1).

Fair access to water is an important policy concern as it is a fundamental resource for life and health. The
right to water is integral part of human right. The state palicies have to develop effective measures to
realize, without discrimination, the right to water. The right to water entitles everyone to sufficient, safe,
acceptable, physically accessible and affordable water for personal and domestic use. However, the review
of water related policies revel that the government has not made policy realisation on recognising right to
water as part of basic human rights and customary rights of indigenous peoples.

Access to water is being a basic human and therefore the government have to provide fair access on water
to all people incduding MICs. Hence, local people should have right to information, right to participate in
decision-making, right to benefit sharing and right to rehabilitation and compensation related to any water
related projects that directly affecting them
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5.3.2.2 The National Urban Water Supply and Sanitation Policy

It was prepared by by the Mnistry of Physical Planning and Works in cooperation with the Japan
International Cooperation Agency (JICA) focuses to tackle drinking weter scarcity in the urban areas by
involving private sector in the development and management of urban water supply and sanitation services
in a decentralised way. However, pulling water from rural areas for drinking weter to urban population could
have direct effects to rural community and merginalised indigenous communiies. Further, this policy does
not proivide special provisions for disadvantaged ethnic commmities? and marginalised people.

Privatization of weter, a major policy debate and the enthusiasm of the government and donors, is one of
the important concerns from the perspective of poor people and MCs. It has been accepted that access to
safe and sufficient water is a basic human right. But access on water for the poor would be difficult while
used as commercial commodity. Though some provisions have made to make the relatively cheaper price
for those who consume less, poor people may not be able to afford it and therefore privatisation of water will
severely affect poor and marginalized people.

In protecting traditional rights of indigenous peoples of Nepal, government have to have strong policy on
ensuring riparian rights, particularly when dealing with India. Nepalese people from Terai regions including
MICs are suffering form the water related projects jointly developed with India. Further development
structures constructed in these projects are also threatening traditional livelihood means of MICs and in
some cases, evictedthem from their native lands. For exanple, Bote Majhi of Nawalparasi complained that
the dam-cum bridge structures of Bahisalotan-Triveni is obstructing fishes to come back once they go down
to Indian side of the Narayani River. Representative of the Majhi Utthan Sangh?” (Majhi Promation Union)
says that dense population of Majhi was displaced by the construction of Koshi High Dam in Sunsari. Majhi
population of Madhuban Village Development Committee was seriously threatened by this development
intervention.

Gopal Shivakati Chintan, Co-ordinator of Weter and Energy Users@-ederation-Nepal (WAFED) argues that
river linking project initiated by India will hamper the righteous riparian benefits from India® use of and
benefit from the border-rivers through the use of Nepal's part of water. Not securing riparian rights and
benefits would lead to a permanent conflict over water resource between India and Nepal and it will affect
large number of people in Nepal. He further claims that the water from the international border-rivers can
only be utilised by India with the prior and just consent of Nepal and with the guarantee of equal and/or
reasonable benefit sharing depending on the on each others@ighteous claims in different rivers as to be
negotiated and agreed upon (Chintan, 2003). Big hydro-projects will affect indigenous community if there
are no proper compensation mechanisms (Gurung, 2005). The revenue often goes to district and or other
formal mechanisnms but still major challenge is to create suitable mechanism and process to compensate
the actually affected families.

In the recent years, some measures have been taken by the government to recognise the rights of local
people including MICs in the revenue from hydropower projects. Government since 1996 has committed to
invest one percert of the power generation revenue at the district of power generation. Harka Gurung
argues that this is ‘a breakthrough in revenue sharing with locals from exploitation of natural resources’
(Gurung, 2005:1).

2 Details can be found in http:/Awwv.jica.org.np
27 Mr Dhana Bahadur Majhi, on 16 February 2006 at Kathmandu.
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5.2.2.3 Rural Drinking Water Supply and Sanitation related Policy 2060

This policy categorises drinking water as a commodity with economic value. First of its the three objectives
explicitly states that priority will be given to backward communities in supplying drinking water and
sanitations services. It aims to provide sanitation facilities and supply drinking water to all population by
2017. It aso emphasis need of community participation in need assessmert, project formulation,
implementation and management. This policy clearly states the inclusion of wormen, dalit, indigenous and
ethnic communities and backwerd people in each step of the project cycle. If these concepts are translated
properly, disadvantaged communities and MICs could benefit. However, manipulation, negotiation and
power-biased decisions are common characteristics that prevent real benefits from such projects to socially
excluded people and MICs.

5.2.3.4 Irrigation policy 2060

The objectlves of irrigation policy are:
To provide year-round irrigation facilities in all arable lands by effectively utilising the available
water resources,
Institutional development of the users for the sustainable management of the irrigation systens,
and
Capacity building of irrigation technicians, users and NGOs.

This policy emphasis on consideration of social justice, balanced development, environmental balance crop
diversification and commercialisation while selecting irrigation projects. This policy has also dealt on the
management of existing traditional irrigation system. Similarly, it has provision of special legal measures to
ensure riparian water rights. This policy also defines proportion of participation of women (at least 33
percent) and representation of dalit, marginalised and backward communities in the irrigation users
committees. This policy has provision aof prohibiting to access irrigation service to those who will not pay the
defined service charge or fees. This is clearly an obstacle for poor farmers and MICs who have often small
marginal lands and not able to pay the service charges. Furthermore, most of the highly marginalized
indigenous communities have negligible amount of land and often they are marginal and therefore they
could not get direct benefits of relatively progressive irrigation policy.

5.4 Policy and legislation on forests

Drawing a brief sketch of the policies, legal instruments and practices governing forest management and
governance in Nepal, this portion of the paper highlights the fact that the discourses of indigenous peaples
(Janajati) or Dalit (low caste), as are celebrated in political sphere folloning the restoration of democracy in
1990, are yet to be bridged to the imperatives and objectives of the conservation and management of forest
resources in Nepal. Forestry policies and legislations, and the institutions that are primerily responsible to
implement them, have failed to acknowledge the conplexities that mediate and constrain the access and
contral of such groups over the resources. Variety of forestry sector programmes and projects are
ambivalent and indifferent to the rights and privileges of the indigenous communities. Thus, to improve and
institutionalise the access of these communities to forest resources have to be sought through (@)
developing a broadbased social/political commitment to safeguarding of the rights and privileges of Janajati,
(b) adjusting modus operandi within the Department of Forests (DoF) and service provider organisations to
acknowledge and promote rights and privileges of these communities, and (€) facilitation and promotion of
social processes inclusive of equity and social justice as key aspects. As a part of forest administration,
some forests have been decentralised as form of community forestry. In the community forestry there are
some innovations in inclusion of marginalised and excluded sections of society. However, it varies from
place to place.
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5.4.1. Forestry Sector Policies

Forestry sector policies in Nepal have gone through several changes, and have been influenced by specific
interests, viewpoints and the perceptions of environmental problems, that were privileged within specific
political context. Policy making processes, particularly in the forestry sector, in Nepal are not attached to
implementation, and there is clear limitation on the extent with which access of particular groups, such as
Jangjati, could be determined exclusively through policies.

The ownership and management of forest resources in Nepal have undergone several changes with respect
to political developments and the articulation of the perceived environmental problems. There has been a
constart flux in the ways in which forests were owned and managed during pre-unification times, unification
period, the Rana rule (1846-1950) and post-1950 era. The ownership of forest area corresponded to the
patterns of indigenous land ownership patterns during pre-unification periods. However, the power of the
government to determine land holding was affirmed and introduced in the unification period (1769-1846) and
consolidated during the Rana rule (1846-1951). Forestry sector developments in the post-1950 Nepal
attempted to undo the accumulation of forest as property in the hands of limited number of ruling elites and
Rana clan members, and partly responded to the popular perceptions of environmental problems. Thus the
ownership and control and management of forest resources in Nepal has historically been attached to
whims and interests of the ruling elite on one hand, and inperatives of environmental conservation on the
other. Subsequent forestry policies, legislations and programmes, as will be discussed below, are drawn
primarily from such historical legacies, and fail to account for specific needs and aspirations of the Janajati
communities in Nepal.

The Forest Act 1993 divided Nepal's forests into six ownership regimes: (a) government-managed forests,
(b) community forests, (c) leasehold forests, (d) religious forests, (€) protected forests, and (f) private
forests. However, the major emphasis given inthe Master Plan is on community and private forestry (46% of
resources), out of which community forestry programme has received utmost programmetic attention. The
discussion here is focussed mainly on community, leasehold and protected forests. The other types of
forests like religious forests occupy a small proportion of forest and private forest is owned individually.
Hence they are not that relevant here.

5.4.1.1 National Forestry Plan, 1976

The National Forestry Plan of 1976 listed the major constraints and proposed palicies to tackle them. It
recognized the critical forestry situation of the time and laid down as objectives for forest management the
restoration of the balance of nature, economic mobilization, practices of scientific management,
development of technology and promotion of public cooperation. However, the Plan was partly implemented
(MoFSC, 1988). There was no concern as to the social issues in this plan.

5.4.1.2 Master Plan for the Forestry Sector, 1989 — prioritization for community forestry

A donors’ meeting in 1984 conceived the idea of preparing a forestry master plan for a period of 25 years.
The first national community forestry workshop held in 1987 contributed to the prioritization of the
community forestry program in the Master Plan for the Forestry Sector (Acharya et al, 1998). The Master
Plan analyzes country® forest resources and their potentials, and has prepared simulation models for the
assessment of wood and fodder supply and demand balance. It identifies sectoral issues and analyzes
these against existing conditions. The plan identifies four long term and three medium term objectives with a
view to preparing a long-term development plan (MoFSC, 1988). The long-term objectives relate to meeting
the basic needs of the people, pratecting the soil and water resources, conserving ecosysterms and gene
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base and consolidating local and national economies. The medium term objectives focus on democratizing
the regulation of forests, and making legal, institutional and structural adjustments to that effect.

These objectives have led to the framing of six primary development prograns, of which the community and
private forestry program has principal focus: some 47%in terms of financing.

All other primary development programs of the Master Plan effect, or at least relate to community forestry
processes. However, the community and private forestry program of the plan forms the foundation for
community forestry initiatives. The main components of the program are (MoFSC, 1983):

Management of national forests and enrichment by planting of degraded forests, both as
community forests;

Establishment and management of community forests in open and degraded areas;

Distribution of free or subsidized seedlings to encourage the establishment of private tree farms,
Promotion of the use of fuel -efficient stoves by supporting their development, production and
distribution.

The community forestry program gave emphasis on @mmunity of users@ather than the variation within a
community. Initially it had no plan for women, dalits and indigenous peaples. However, later on community
forestry guidelines also include social inclusion issues.

Though community forestry concept has helped the community and people in getting their rights, it however
has imposed uniformity in the management reducing or even wiping out the traditional management
practices. Even though it has aimed to handover forest to existing users, it gives no concerns on the
exclusive rights of the indigenous peoples using the forest.

5.4.1.3 Revised Forest Sector Policy, 2000

This palicy was brought to strengthen the community forestry programs and to launch other alternative
programs for the poor and in case of Tarai —leasehold forestry and collaborative forestry. Increase people®
participation and their welfare are also the aims of this policy. Moreover, this policy was brought to develop
a uniform legal framework for the handover of forest and its management by people. This policy also aimed
for generation of income from forestry for the people as well as the nation, which wes of less priority in the
Master Plan for Forestry Sector. This has also no focus on @digenous peoples and their livelihoods through
forestry program©The forest sector policy of 2000 is most debated policy that almost stopped the handing
over of terai forests to community and undermined the autonomy of forest users groups recognised by the
Forest Act 1993,

5.4.1.4 Tenth Plan (2002-2007)

The mein purpose of the terth plan is to reduce poverty through improvement in economic, human and
social indicators with the collaboration of government, local bodies, non-government sector, private sector
and civil society by expanding areas of enployment with proper mobilization of resources, and by
enhancing the access of wormen, dalits, people in remote areas, very poor and disadvarntaged sections to
resources and economic achieverments (NPC 2003:37).

The long-term concept [of tenth plan] in forestry sector is to provide in a perpetual manner the basic needs
of timber, firewood, tree fodder and other forest products, and through proper balance (samanjasyata) of
forest and agriculture to contribute to food production, to conserve lands from soil erosion, floods,
desertification and other ervironmental misbalances. The mgjor aspects of long term concept are
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development forestry sector as the basis of economic enterprises for creating environment for private sector
investment and sustainable forest management through popular participation (NPC, 2003:146). The
objective of the plan are: to maintain perpetuity of forest product supplies through forest, plants, land and
wetershed and biodiversity conservation, management and forest enterprise development, and to support
poverty reduction through creation of income generation and employment opportunities for the poor, wormen
and disadvantaged in a participative manner.

5.4.1.5 Community forestry workshops: the vision of community forestry

Since 1987 @ommunity forestry national workshops@re held every five years to review and reflect on policy
issues and to discuss and obtain national consensus on the different aspects of community forestry
(Acharya et a 1998). The first of the @ational community forestry workshops©made a significant
contribution, which prioritised community forestry as a major progranme in the @waster plan for the forestry
sector©The @econd national community forestry workshop@mphasized the institutional development of the
forest user groups and the management of forest resources, and played a key role in the formulation of
Forest Regulations, 1995 (Acharya et al, 1998). The @ird national community forestry workshop©on the
other hand, developed a vision for community forestry: which for the first time expanded the objectives of
the forestry to relate to overall development priorities. The community forestry vision, as it was called, four
pillars of community forestry: social justice, equity, gender balance and good governance, and identified four
key components for action: institutional capacity growth forest, environment and biodiversity, community
resource management, social, cultural and political aspects, all leading to poverty alleviation.

The @urth community forestry workshop©held 4-6 August 2004, identified three key agendas to be
promoted in community forestry: sustainable forest management, livelihoods, and good governance. The
workshop agenda incdluded livelihoods as a major theme.

Even though we see a progress in @ommunity forestry@n terms of inclusion of issues like social justice,
livelihoods and good governance, they are still vaguely defined. The rights of the indigenous populations on
the resources they have been using for traditional occupations since long time have not been particularly
emphasized. Again the concept of community is the strong one. Given that most of the communities have
become mixed owing to constant migration, identification of users is difficult. But in areas where indigenous
peoples till live, there should have been some priority for these peoples.

Nagarkot declaration

The Ministry of Forests and Soil Conservation organized a symposium on Hgh Altitude Mountain
Development in 2002. At the sympasium, participants adopted the following declaration, and urged the
concerned agencies to implement in the spirit of this declaration. Of the 10-point declaration, the final point
states, ‘It is also necessary to assist and provide opportunities to women, janjatis (ethnic groups), schedules
castes and backward communities of the mountain region to bring them into national mainstream of
development (MoFSC, 2002 quoted in Acharya, 2003).

This shows that issue of indigenous peoples is recently brought into the main stream of the programs and
policies.

5.4.1.6 Collaborative Forest Management for Tarai and Inner Tarai

For the management of forest in Tarai, where there is rich forest, government is proposing ©ollaborative
forest management@nstead of community forestry as practised in the hills. This policy entails giving some
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degraded forests to communities for management and retaining rich forests to be managed as national
forests with the participation of people. The income will be shared; 25 % to VDCs and DDCs and 75 %to
the government. Community forests need to pay some income received fromtimber sale to non-menbers to
government. Even though, this was also aimed to benefit various indigenous peoples who are now anay
from the forests, this really does not provide the rights to these peoples. Moreover it is seen that funds
flowing to these institutions like VDCs and DDCs does nat reach to the marginalized ethnic or indigenous

groups.
5.4.1.7 Leasehold Forestry

Leasehold forestry in Nepal has been brought with the aim of helping the poorer sections of the society. This
is in essence a complementary to the community forestry but targeted to poor people. As community
forestry was considered as strengthening or at least cortinuing the existing structural biases in the society,
leasehold forestry is considered to bring positive-discrimination to poor and deprived people. Even though,
initially it was though to boost @dustrial forestry@ by leasing the degraded forest to entrepreneurs, later on
emphasis was given to people below poverty line. The idea of leasehold forest was also there in the Master
Plan for Forestry Sectar, but was placed in the second priority to the community forest. Forest Act 1993 also
endorsed it. But urtil now, there is not much demand for leasehold forest for industrial production.

Leasehold forests can be obtained for a initial period of up to 40 years, and then it can also be renewed for
ancther 40 years. Only the degraded forests (with less than 20 % crown cover) are handed over as
@asehold forest©in the country as a whole there is 10 % of the area occupied by this type of forest.
Therefore, in terns of area, there is good opportunity for expansion. The approach is also considered as a
good approach for poverty reduction. In forests leased by poor people, it is seen that grass has grown,
sapling have started to regenerate, greenery developed in these degraded lands, income of the people
increased, women® participation increased, and there is decline of ®@horiaCzultivation. Despite this, it has
not been able to scale up the coverage. There are certain problens for this. These include — District
Forestry Office has no authority to handover, or take back, the forest (in case of community forest, district
office has the authority), the leasehold forestry groups are registered by Small Farmers Development Office
and authority to hand over the forest rest with Ministry (recently this authority has been given to the
Regional Office), As the leasehold forestry groups have to go to different offices and that too the process is
centralized, it takes a long time to get the forest. The poorer groups do nat usually have the resources and
skills to put up application and proposal. There are no clear indicators as to whom to consider the people
under poverty line. The gestation period of forest is very long, and therefore unless there is assistance from
the other projects to generate income quickly, peaple have not benefited from this significantly. There are
also no dlear criteria and markings as to which forest area can be handed over. In practice, a community®
agreement is sought to handover certain forests to leasehold groups. Generally this agreement cannot be
obtained unanimously. This has also been delaying the leasehold forest program. Urttil now, there are about
2,500 such groups in 26 districts benefiting about 18,500 poor families who are now managing about 11,109
ha. Only about 0.2 % of the total area of the country is now under this forest,

A policy passed by the cabinet in 2059 BS identifies some of the above problems. It proposes that district
offices should handover the forest. One window policy to provide integrated services to the leasehold
groups has been approved and district forest office is given this responsibility. The application procedure
has also been simplified. A part of the income from the already existing trees but conserved in the land to
be handed over will also go to the group. But as this policy has nat been enacted in the form of a law, it has
not yet been implemented.

2 The objective initially was to produce raw meterials for industries, and to encourage production and sale through forestation. The promotion of eco-
tourism, development of agro-forestry and operations of farms of insects, butterflies and wildlife are other objectives of leasehold forestry.
2 Information obtained from the communication with the Department of Forest.
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Even though, leasehold forest program says that it gives priority to very poor households and disadvantaged
ethnic groups, it is seen in practice that they have not treated indigenous peoples in special way. Like the
community forestry, leasehold forest groups manage government forests in which they do not have
ownership rights. Interestingly, the traditionally managed forest and land, in which there were swidden
lands, have been converted to @asehold forests@which now bar swidden farming and a few other activities.
This seems not only having an impact on livelihoods but is also an infringement of the traditional rights as
the forests now is transferred to the government ownership. Swidden cultivation wes also important from
econormic and social/cultural point of view.

4.2.2 Forestry sector legislations

Forestry legislation used to be formulated to resolve past problems related to protection rather than to meet
present and future needs for better management and increased production. As a result, which included
several mgjor acts and their associated rules, was not in accordance with the spirit of the new forestry
sector policy, which was arrived at through the master planning process. This discrepancy was particularly
noticeable in the case of community forestry. Policy is now very clearly oriented towards ‘people’s
participation’ in contrast to previous legislation such as the Forest Act of 1961, which originally aimed to
prevert (the villagers) from entering forests. Cther early forestry laws are identified below.

4.2.2.1 Private Forest Nationalization Act 1957

The government nationalized all the privately owned forest, waste land and uncultivated land. The power
vested on the regionally-based dfficials. The indigenous peoples did not have land titles and farmed
swidden lands in the midst of the forest. Their perception of the forest was also different. They kept some of
their lands under small bush, because it would help them in many ways and to derive a multiplicity of
products reguired for the househaold. The nationalization took away all these resources, and converted them
as state property whose use was restricted. Because of this indigenous community resource management
broke down, restrictions on resource extraction were not enforced and the forests were no longer protected.
There were no records of land ownership and villagers were apt to destroy the forest since, once the land
wes cultivated, it could be claimed as private property (Timsina, 2003). This Act adversely affected the
indigenous peoples.

4.2.2.2 Forest Act, 1993 and Regulations, 1995

Forest Act 1993 evidences a marked shift towards democratizing the regulation of forests. It has repealed
conventional forestry laws and paved way for liberalizing forestry initiatives in Nepal. The first National
Community Forestry Workshop contributed to prioritize community forestry in the Act (Acharya et. al, 1998).
The Act is considered the most conductive legal arrangement for the development and promotion of
community forestry in Nepal. But it makes no specific case for the rights and privileges of the Dalit and
Janajati communities. However, they do not seemto be restrictive to any local practices or innovations with
which these communities derive equitable benefits from forest managemert.

4.2.2.3 Environment Protection Act, 1997 and Environment Protection Regulation (1998)

It ains to promote conservation and sustainable development of natural resources in the Kingdom of Nepal.
Further, it focuses to maintain clean and healthy environment by minimising the adverse effects to the
environment, on human being, animals, plants and nature. It also defines biodiversity. Biodiversity is closely
linked with the traditional practices and knowledge of the ethnic groups of people and indigenous farmers.
But it has no reference to the rights of indigenous population on the biodiversity.
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4.2.2.4 National Parks and WIdlife Conservation Act, 1973

The National Parks and Wildlife Conservation Act, 1973 provides a basis for a exclusionary management of
the protected areas in Nepal, with provisions for strict and government led protection of wildlife and their
habitats. Strict penalties and procedures were laid out in the act, though a series of amendments in the Act
provided for a buffer zone and slightly participatory schemes with which local people living in surrounding
areas were provided with incentives to contribute to conservation. The Act does nat make specific case for
the indigenous communities. But the national parks and cther protected areas, which occupy 19 % of the
country, have been mainly established in the territories of the indigenous populations. In earlier times,
people fromthe park were evicted and then settled elsewhere.

Highly marginalised ethnic communities using natural resources available in their area since time
immemorial with their own norms and procedures are now altered by policies and legislation. For exanmple,
The Section 4 of the National Park and Widlife Conservation Act prohibits entry inside the national parks
and reserves without prior approval of entry in written form from the concerned authority. Similarly, the same
act empowers the concerned authority to inspect, search and arrest the violator of the Act even without any
warrant. The Act has provided system of very stringent punishment to the offender, which amounts
Nepalese rupees 50,000/~ to 1, 00,000.00 rupees fine or 5 to 15 years of imprisonment or both in the case
of the highest degree of offence and up to 10,000.00 rupees fine or up to 2 years of imprisonment or both
for the lowest degree of affence for killing, injuring and trading the protected birds and animals (Belbase and
Thapa, 2004). The Reserve authority used these provisions ignoring customery rights of indigenous
peoples, which have direct bearing to the livelihood of indigenous communities and poor people (Matthew
and Upreti, forthcoming).

The recent amendment of the Act (January, 2006) seems to restrict the participation of people and deprive
them of the benefits given in the fourth amendment 1996 which mandated investment of 30-50 % of the
income of the @etional parksCfor the welfare of the affected people. In reality, the poor and indigenous
peoples do nat found to be getting benefits from this investment.

4.2.2.5 Conservation Act 1997

This Act aims to preserve the environment and makes it mandatory to conduct environmental impact
assessment before implementing any intervertion. This has no reference to the rights of indigenous
populations, except the fact it can restrict the activities that destroys areas importarnt from environmental
and cultural point of view,

4.24.6 Widlife Protection Act 1972, Buffer Zone Management Regulation 1996, Government
management on Conservation Areas Rules, 2000; Hmali National Parks Rules, 1993, King Mahendra
Trust for Nature Conservation Act 1986.

These Acts and Regulations are also similar to National Parks and Wildlife Protection Act, 1973. WId Life
Protection Act prohibits people® entry into the park, which contains resources indigenous peoples used
since time immemorial. The Hmali National Parks Rule is also slightly flexible as to the use of park
resources for the livelihood of the affected people. Buffer Zone Management Regulations and Conservation
Area Management Rules enphasize people® participation in the management of resources. Buffer zones
are established in most of the National Parks, which aims for developing resources outside the national
parks, so that people meet their basic requirements from the resources like forest developed in buffer zone,
thus minimizing the pressure on the park itself. The buffer zone management also launches various
development activities for the people. It gets funds from the parks also. 30-50 % income of the park is to be
invested for people® welfare through buffer zone management activities. These Acts and Rules are, in a
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way, aim to reduce the injustices done in the past by evicting people and restricting them to use the park
resources. These Acts and Regulations also do nat specifically refer to indigenous peoples and their rights
to get benefits from their traditional resources. The field study conducted for this clearly reveals this.

6. Market economy and MICs

Market forces exert strong influence on the use of natural resources and distribution. Even though the areas
where indigenous peoples are living are still away from the market centres, they are nevertheless
increasingly exposed to outside markets. Thelir interaction with merket forces in terms of buying of outside
products and selling of their products is growing. Moreover, the influence of cash economy is growing, which
is sloMy replacing the exchange and moral economy of the past.

The natural and moral econony of the indigenous peoples is breaking down as a result of influence of
market economy. But in most cases, indigenous peoples have not been able to reap benefits from the
external market. The imperfection of the market, lack of information about the market like price, and the
market places, ability to bargain, and the distress sale, interpersonal relations with the traders make them
most vulnerable. The case of credit market is the same — there os imperfection, lack of information and of
sheer cheating. A case study conducted for this purpose clearly reveals these facts. Because of this
exploitative merket relation, resources of the indigenous peaples were adversely affected. There was high
exploitation of the valuable resources, but the income was not high because @e terms of trade@as just not
favourable for them.. Dependency on outside market was growing, and so is the food insecurity as they
lacked ability frominternal resources to purchase goods from outside market.

6.1 A study of Chepang population in Chitawan revealed the following findings about the market
relations

Chepangs lived in the hills and foothills. Fromtheir different niche they produced various valuable products
— food, herbs, honey, pulses, goats and chickens and the like. Their production declined as they did not
have access to much productive land. They depended on Khoria (swidden land) cultivation and because of
population growth and restriction on its cultivation, they reduced its cultivation. Moreover, some of the
Khoria have become permanent lands, reducing the yield. Because of government policy and development
of leasehold and community forestry, some of the khoria lands are out of cultivation as they are not
permitted in the forest areas. Their other occupations included foraging/gathering in the forest for various
nor+timber forest products and hunting bats and other birds.

The dependency of Chepangs on food grains produced in the Tarai has been growing. Now most of them
meet only 3-4 months@ood supply from their own cultivation. For the rest of the food supply they depend on
local moneylenders and traders, who are mostly recent immigrants. The income sources to purchase the
food are the commodities produced in the hills and wage employment away from the house. Usually, at
least a male member of Chepang household works in ather areas on a seasonal basis to earn cash income
needed to purchase food.

Chepangs usually had personal relationship with the moneylenders and traders. They sell products like
buckwheat, gahat (a type of pulse), taro, yams, honey, firewood, oranges, blackgram, Cheuri oil/ghee, herbs
(Gurjo, Harro, Barro, Amala) and Non-Timber Forest Products (like Amliso, Babiyo), birds (wild bird like
bats, goats, pigs, chickens) and the like to the traders. The @&rms of trade@vas very unfavourable for the
Chepangs. In the past, traders bought these commodities very cheaply or exchanged with food grains like
rice very unfavourably. For example, traders exchange in equal terms nmustard ail with the honey of the
chepangs. Similarly, the low quiality rice was exchanged at par with blackgram. For other products also,
Chepangs usually ask the traders to fix the price and purchase or exchange with rice and other necessities.
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Despite high quality of the commodities of Chepangs, they would always get very poor price, because they
totally depended on fewtraders with whomthey had informal and personal relationships.

The informal relationship traders had developed with Chepangs made the later to have a trust and
confidence on traders. These traders would support Chepangs at the time of distress like when there is no
money or food at home. They would also invite Chepangs for food and drinks when they are in market. In
this way, a kind of patronage had developed.

The credit relationship was also found to be very unfair. Chepnags totally depended on these traders for the
loan. They would get loan easily from the traders. Chepangs would not go to formal credit source because
they had no knowledge of the official procedure, and most importantly did not have land with formel/legal
title which is required for obtaining loan. Therefore, they depended on moneylenders who charged 3 %
interest per month. This would be 36 % rate in a year. Apart from this, every year this had to be renewed,
and at that time, Chepangs had to provide some gifts like a goat or honey and the like. It was calculated that
if all these gifts are taken into account, the interest rate would go to 51 % per year. This was the real cause
of the downward movement of Chepang® economic and social status. The debt trap eventually led to selling
of whatever assets they had, including the land, entanglement as a bonded labour and the like.

The introduction of new products into their society and change in food culture has also been one of the
reasons for Chepangs to depend on the market. For exanple, now they need to eat rice. In the past, they
used to consume whatever was produced and collected. Now they sell the food they used to eat in the past
and buy new food like rice eaten by main society.

Lately, Praja (Chepang) Unity Society of Chitawan has established a co-oprative in the market areain 1998.
This is called Praja (Chepang) Co-operative Organization Ltd. This is housed in a nice building and caters
various services. It has a veterinary medicine shop, a mill that can crush mustard, herbs and Cheuri (a fruit
called butter-fruit — Aesandra butyracea) to produce all. It sells seeds of various crops and vegetables. It
purchases various products of the Chepangs. For this co-operative, support has come from the government
and donor agencies through Praja Development Project in the past, and lately from Nepal Praja Sangh
(Association). Despite high price and fair price to be obtained from the co-operative, many Chepangs do not
bring their products here for sale. They still go to moneylenders and traders. For example, it was told that at
least 50 tonnes of blackgramis produced in that area, and even 1 tonne is sold to the co-operative.

While exploring the reason for why Chepangs do nat sell their products to the co-operative, it was found that
traders support in every aspects of life of their Chepang client. They provide rice and other products
whenever Chepangs needs. Similarly, when there is distress and food deficits, traders also help through
loan and products. But this kind of relation is not possible from a formal organization like the co-operative,
which follows office time, formal language and dealing, and cannct provide help during the distressed time.

Despite the above weakness, the existence of co-operative was found to increase the terms of trade in
favour of Chepangs. Now;, it was told, traders also offer the price that is more or less at par with the ones
provided by the co-operative. The knowledge that co-operative also buys the products has helped to
increase the bargaining power of Chepangs. Moreover, there is also a threat from rebel groups ®koists@o
those who is known as explaitative trader. Therefore, traders are forced to give better price to Chepangs.

If the capacity of the co-operative is increased to provide various services like selling of other products like
rice, clothes, loan and the like, Chepangs would sloMy severe the informal relation with traders. MICs need
support in every aspect of their life, and an organization meant for them should provide those supports. This
was lesson leant from the co-operative.
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6.2 Threats from integration with outside market

The study of Chepang community also revealed some of the threats they have faced from the external
market and the integration of their society with the wider community.

Their traditional knowledge is disappearing. As explained above, they depended on foraging and hunting
in the forest for survival. They used to obtain a part of food supply from these activities. But now
increasingly, they get food grains from outside market. Now rice, which is not produced there, has become
the staple food. Their food supply from wild fruits has declined. The decline of Khoria was also a reason for
this. Khoria nat only produced food, but also a variety of ather things like taro, yams and other root crops,
and the like. They also had their own medical system in which they used to use their wild herbs for
treatment. It wes told that they could treat even the fractured bone from these herbs. But these knowledges
are disappearing fast as Chepangs aso buy modern medicines. They move away from home for wage
employment and do not know what is there in the forest. The loss of this knowledge would also make them
dependent on external market for which more cash is required.

The knowledge of resource management has also been declining among the younger generation. In the
past, household farm, Khoria, and forest were interlinked, and the people had developed a harmonious
relationship. But now it is increasingly separated, and concentration is only in home farm land.

Loss of bio-diversity and bio-piracy: Bio-diversity has been gradually reduced. Some of the Khoria has
been converted into permanent farms, and some converted into forest. Introduction of new and modem
seeds is growing replacing the existing seeds and crop diversity. There is also a danger of bio-piracy of not
only the plant genetic materials but also the traditional knowledge which could be used for commercial
purpose by cther than the Chepangs.

Cultural degeneration: The influence of outside world seems to grow. Peaple have lost their language.
The young kids speak Nepali than their mather tongue. The traditional nomenclature of the place and biotic
world like plant names, river names and the like is disappearing.

Gender relations: Chepang community even though poor in material standard was very equal in terms of
gender relations. The work divisions and econormic and social power of wormen would tell thet it was a very
equal society. A men would do all the works that is considered as women work in the Hindu /caste-based
society. Similarly, there were very less restrictions for women in terms of marriage and decision-making and
the like within the family. But they now seem to follow the patriarchal relationship that is seen in the wealthy
and powerful households of the higher castes.

8. Case study: Nawalparasi and Chitwan

Case study was conducted in Nawalparasi and Chitwan districts focusing to Bote, Mahji, Mushahar, Kumal
and Chepang communities, which were the five of the 24 highly marginalised ethnic groups, focus of the
study. The focus of the case study was to be acquainted with the situation of Bote, Majhi, Kurmal and
Chepang regarding the changes in access to NR. The areas covered by the field study were Pragatinagar,
Agauli, Mukundapur, Dibyapuri, Shivmandir, Rajahar, Pithauli VDCs of Nawalparasi districts (to understand
the situation of Bote, Majhi, and Mushar), Saktikhor VDC (to understand the situation of Chepang) and
Meghauli VDC (to understand the situation of Kumal and Tharu) in - Chitawan district. A multidisciplinary
team consisting of members engaged in issues like corflict, natural resources management, livelihoods and
food security and rights-based approach, was involved in the study.
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Informetion were collected from the leaders and menbers of Majhi-Musahar-Bote Welfare Committee,
Chepang community mermbers and representatives of District Branch Nepal Chepang Sangh (Association),
and Community Development Organisation working in the issues and concerns of HVICs.

8.1 Discussions in Nawalparasi and Chitawan districts with Bote, Majhi and Mushahar

Their ancestors lived in the area where there is Royal Chitawan National Park. Their traditional occupation
was fishing in the river and foraging in the forest. They had no permanent settlements, but shifted their
houses along the river depending on where they go for fishing. Apart from that they helped ather people to
cross the river by boat. They had a different type of relationship with these people. They would provide the
boating service to cross the river, but would obtain a pathi (about 3 kg) paddy in a year from a household.
For the outsiders, they would charge a small fee. There were plenty of fish in the river, which they would
consume and exchange with foodgrains.

From the forest, they used to bring the necessities — like wild food, herbs, housing materials, vegetables,
firewood, and the like. Usually, they did not require much timber, as their houses were simple. They also did
not destroy the forest as they depended on dried and fallen trees for firewood and poles. The collection of
driftwood in itself was sufficient most of the time.

In the past, these indigenous peoples were also exploited by the rulers. It wes told that they had to provide
corvee albour and other services when they come there for hunting trips. A paper was found there, which
was given by the government about 69 years ago stating that they have exclusive rights for the fishing and
boating in Narayani river from Narayanghat to Indian border®, but they had to provide various services
when there is a hunting trip. These people were also given with land, called kipat. This was a common land
given to a community near the locations where river crossings were organized. This kipat land was meant
for housing and some cultivation.

The above rights on the river and kipat land grant were abolished in the Panchayat period (since 1961).
After this, government, especially the district Panchayats started to give this task to contractors so that they
can make the income. The traditional fishermen were then hired by these contractors for work whenever it is
required. It now became a wage employmert. As there are new developments in terms of construction of
bridges, these boat services have become defunct. Not a single person now depends on this occupation to
earn income — cash or kind. One of the main livelihood source for these people disappeared.

When the government decided to develop national park in 1972, these people were asked to leave their
place, but was given a choice whether they would stay near the market centre or outside the park. People
choose to stay outside the park because they could not be anay from the river and the forest in which they
had a different kind of relationship and were also dependent on them for livelihood. By being close to the

river, they thought they could still go for fishing.

But the park regulations prevented them from entering the forest and fishing in the river. This restricted their
traditional rights to derive subsistence from the traditional occupations. On the other hand, they were
affected adversely by the wild animals, which destroys even their small crops and few animals. Sometimes,
people are also killed by wild animals. Their hard life continued for a long time. Then they started to work as
wage labourers in the farms of new immigrants who had cortrolled the cultivated land. Access to park was
regulated and only for a week in a year they were permitted to cut thatch grass for housing.

30 Sidrauli Ghat, Bhoser Ghat, Leda Ghat, Narayan Ghat and other many ghats between Deb Ghat to Bhaisalotan as metioned in the ‘lalmohor’ given
in1937.
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Apart fromwild fruits and vegetables, these people would also gather various herbs, which they used locally
or for household purpose and also sold to outsiders. It used to give them some income. Mainly the traders
from India would come to purchase these herbs.

After 1990 civil society grew in strength, which helped them to organize and pressure the authorities for
more rights for these indigenous peoples. They were also given the fishing licence for only 6 months of the
year. The reason for not allowing fishing in other 6 months is that breeding process starts in that period. But
now the fish population has also declined due to various reasons. Destructive fishing (i.e., by the use of
bombs and poisonous meterials) in the immediate upstream (just before the park and in the urban area),
construction of high dam in the down stream near Indian border which restricts the mobility of fish for
breeding, and throwing of poisonous sewerage from Brikuti paper mills into the river are considered to
reduce the fish in the river. It was told that this sewerage would kill all the fish in the long stretch of the river.
Now fishing would not provide a reliable livelihood for these people, Young people also do nat know how to
fish. Thelir traditional fishing did not destroy the river ecosystem at all. Every year they worship the fish and
boats in June/July. When the river becomes muddy in the first flood, they catch a fish and worship it, which
is then left in the river itself. This is also called Jal Puja (water worship). That day they do nat fish, but
organize a feat and dancing ceremony. The fishing todls they have are also made by them. They do not kill
unwanted fish or fish fries.

Even though, they have been able to get some fishing rights, they still cannot fish in the night time. But
traditionally they had fished mainly in the night because is easy to catch fish in the night.

Access to land now has become for them also, as they cannot derive livelihoods from traditional
occupations. They now live more or less permanently along the river, but outside of the park. This land is
called Ailani or public land, to which they have no legal rights. The quality of land is poor, and it is located in
the river banks, which is prone to flooding and river cutting. The Sukumbasi (squatter) commissions had
given some lands (5 kathha — 0.5 ha) to a few, but others have no legal title of the small land which they
have occupied. Their household population is 7,900, but only about 1,000 of them have legal land title.
About half of them also do not have citizenship, without which it is not possible to have legal ownership of
property, including the land. On the question of why some were able to get land and some could nat, all
replied that thase who were able to bribe the responsible government official were able to get the land. But
these indigenous peoples had no knowledge of what to do and how to approach. As a result, they now felt
that they were cheated at that time.

Park authorities used to blame these peaple for all the problems in the park. For survival, these people also
continued, to some extent, to enter park and get some wild fruit, herbs, fuelwood and the like. But they were
harassed when they were caught. They received severe punishment even for minor infringement of rules
and for activities that would not cause any harm to the ecosystem. For the decline of fishing, death of wild
animals and the like, they get the blame. For exanmple, a few deer were killed from the chemical-water
drained to river from the paper factory. But at that time, these people were blamed. Now there is slight
decline in the harsh behaviour of the park authorities and security forces. On the other hand, they did not
get compensation for the loss of animals, crops and lives from the wild animeals.

Government started a new project called Buffer Zone Development Project since 1993. The aim of the
project is to develop resources in the public lands located in between the park and human settlements, and
to invest some income for the welfare activities in the buffer zone. According to the fourth revision on
National Parks and Wildlife Conservation Act in 1996, about 30-50 %o of the income of the park needed to be
invested in the welfare activities of these people. It is through this project that these people got a small
support to construct three large ponds for the culture of fish. But the support was not complete and they
were half completed at the time of the visit. The idea was found appropriate and all people were happy to
have it but were dejected when they could not receive support for the conpletion. It was a good idea to
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develop alternative livelihood activity which these people could carry from their traditional skills. Apart from
this, these indigenous peoples did not get support from the buffer zone project. These people are also not
involved in the decision-making bodies to allocate the funds. In the ertire district, only 2 indigenous peoples
are involved in the executive committee of the buffer zone management council. On the other hand, buffer
zone project had brought some constraints. Before the project, these people could erter the park, but now it
is totally restricted.

The discussions with Kumals of Meghaulli village of Chitawan district revealed that they were the landlords in
the past. When the efforts were made to preserve the rhinoceros through what was called @Gaida Gasti©
they started getting problens. When the national park was established, they had given land just outside the
park. But because of unfair dealing and inability to deal with market — both commodity and credit — they
virtually lost their land to recent immigrarnts. Moreover, they had got the land which was located on the river
bank. Now their land was destroyed by the river, which also changed its course. A large part of the land has
now gone into the territory of the park, because of change in the natural boundary formed by the river, which
changed its course. They neither could use that land, nor got compensation for that. Even though a large
number of them have land, they do not have legal title, which has become necessary now. Moreover,
restrictions to enter the park means that they now have to follow alternative livelihood strategy, of which
wage employment, out migration, share cropping and share raising of animals are important.

8.2 Threatened Livelihoods and aternatives

1. Fromthe discussions with the indigenous populations, it becomes clear that they have faced increasing
difficulty to derive livelihoods for different reasons. Frstly, access to their traditional resources for their
traditional occupations has been restricted because of government® intervention in the form of park.
Secondly, the productivity of resources (like fishing) has been declining due to environmental problens,
pollutions and over use. Thirdly, there are also internal pressures like increase in population. For Bote,
Majhi, and Mushhar, this traditional occupation would feed them for 3-4 months of the year.

2. Indigenous peoples have also not been able to take up aternative livelihood strategy because of
various socio-econommic and political reasons. They lack land for the production of food and settled life.
They also lack education, skills, social network, and confidence to take opportunities from the market
(social and economic capital).

3. Apart from continuing the traditional occupations, the other sources of livelihoods that were accessible
to themwere: wage employment in the farm and non-farm sector mainly within the village, out-migration
to India, becoming bonded labour, domestic help (in case of child and women) and the like. Food
deficit at the household level of 8-9 months was said to be met from a variety of these activities, which
made them dependent on landlords again. Here, the physical strength of family members is important
as the activities are labour-based.

4. Restriction on collection of valuable herbs and food®! was also found to have adverse impact on these
people. These foods had been helpful to derive valuable nutrition. For exanmple, Ghungi collection from
the wetlands. This has declined.

5. Theimpact of threatened livelihoods is seen on children®health. It is considerably poor and mortality is
also high. It is difficult to bring them above five years. But this fact was also found to have increased the
population. Many families were considerably large. Having 8-10 members in a nuclear family was a
common practice.

6. The major demand of the people to increase the livelihood security is that they should have right to fish
through out the year. They had been daing this since time immenorial. Decline in fish population was
not from their action, but from the ervironmental problems and destructive fishing activity in the

31 In the study area, these included Tairi, Cheura ka Jhal, Kucharo, Neuro, Bhyakur, Santauri, Pipalko jara, Kurila, Gharmaura, Simal ko Bhuwe.
Indian traders used to come to buy these products. Each household easily made Rs 2,000 in ayear. These products were also used at the
household level.



upstream areas of the river but outside the purview of the park, which should be checked. The second
demand is to permit them to enter park and collect resources that do not adversely harm the
ecosystem For example, collection of herbs, mushrooms, wild fruits and roct crops would not destroy
the ecosystem. The other demand was to get more benefit from the resources meant for buffer zone
development. For example, they want more help to complete the fish ponds they have constructed. The
local Bote and Majhi are also feeling annoyed with the researchers and constant questioning. In the
focus group discussion, all in one voice said, ‘people like you come and write our name but nothing we
get. NGOs workers come and suggest us to keep goats; we have no home to stay where to keep goats.
We are tired with such behaviours. We are nat allowed to freely fish in river and we have no land to
cultivate®. What to do? Either government has to allow us to fish, of give land to cultivate, or provide
alternates or to kill us®'.

7. Inthe light of threatened livelihoods, they consider it important to have access and control over the
land, and to develop resources (like fishing ponds) in the common land. In the past they could not get
land as they were not able to bribe the authority (Landless Resettlement Commission and mobile team
working to issue citizenship certificate). The participants of the focus group discussion said that these
officials demanded fish when they were coming to work in the village. Majhis and Mushahars were not
able to offer enough fish (they went to river to collect the demanded fish but they failed to callect fish
fromthe river at that time and not able to provide to these dfficials). Consequently, these dfficers did not
issue land certificate and citizenship certificate and said that they will give later as they had time
constraints this time.

8. Incase of Chepangs, the issues related to livelihoods were — loss of land to recent immigrants through
unfair credit market, unfair terms of trade due of lack of anareness (discussed above), disruption of
Khoria activity (swidden land) for some whose Khaoria was included in the community/leasehold forestry,
lack of citizenship and legal ownership of land title.

9. They were also found to have the feeling that traditional occupations like fishing would not sustain their
livelihoods. Therefore, new livelinood opportunities are important. As they had common lands in their
area, they approached the government to have access to that where they can develop ponds for the
culture of the fish. Though half complete, it seems to be a good approach to increase access to
resources. It is clear that these ponds alone will not solve the problens, but more of these types of
alternatives are importart. They also need access to land and other agrarian reform opportunities (like
cheap credit, infrastructures, marketing help, price support, co-operative development and the like) as
they had been cheated in the past. They are eligible to get the land according to government® norms.
Similarly, these people are also to be made more capable to deal with market with new skills and
informetion.

10. Conflict and the practice of taking undue advantage by the well-off families also mean the adverse
impact for these indigenous peoples. For example, park authorities have not opened the park for the
callection of thatch grass and reeds for the last three years. Before that there was a practice of opening
the park for the callection of these materials once in a year for seven days. These materials are the
basis for roofing and repairing houses and animal sheds. The reason given was that some people hide
firewood or small logs in the thatch bundles and take out of the park. Some, especially those with
farms, do this. But the burden, i.e., restriction on the collection is shared by all, including these peaple
whose house repair is totally dependent on these meterials. Conflict is also given a reason when there
is some lacking on the part of government officials.

32 They said that out of seven thousands Majhi, Bote and Musahar, only one thousands have their own land and remaining six thousands are
landless. Even mgjority them have no citizenship certificate.
33 Responses of members of focus group discussion held on 28 January 2006 at Piprahar village of Rajahar VDC-3, Nawelparasi district.
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8.3 Socia Organization, Resistance and Regaining of Rights:

With the help of civil society, these deprived people were organized into associations. For exarmple, Majhi,
Mushahar and Bote were organized into Majhi-Mushhar-Bote Welfare Sangh (Committee). Local NGOs like
Community Development Organization has been helping this to grow and make it capable to ask for its
rights. The founder member of this Committee told us that once he was harassed by the army when he had
entered the park. He was made to walk on the knee and elbow along the river bank filled by pebbles and
gravels. The army would hit by his boots from behind. To resist it, he thought he need to develop an
association. It was very difficult for himto develop this. Local park authorities and police constantly watched
him. He fled the area and went to the town to hide fromthem He also sold some of his land in order to bring
the people in the town and get the organization registered. Because of the congenial political environment
now, he does nat face the same problem The association has given them considerable strength. They
protected against the restriction on fishing. Then the authorities gave them the permission (licence) for
fishing in the six months of the year. The cases of harassment have also declined to some extent. On and
off, they have also gat the prize, when they have informed the authorities of the killing of wild animals by the
poachers. Still, they say they have to go far ahead in terms of resisting the pressure from the park
authorities and to reclaim their rights.

The case of Kumal® resistance also sheds light on how organization and group resistance is important for
claiming the right to the traditional resources. WWhen Kumals were given the land near the river bank, it was
destroyed by the river and their land became the park land as the river which was the natural border
changed its course. 46 families suffered from this. As their land was inside the park, they could not use. So
much so that they even could not bring mud, sail and boulders from their land. In the National Parks and
Wildlife Conservation Act, it is clearly written that such cases are to be conmpensated. Then they established
a resistance organization called ®lood Victims Resistance Sangh (Committee)©and continuously raised
their voice for 7 years. Local civil society helped them to raise their voice. They organized protests at
various places, including the Chief District® Office. With these protests, now they are going to get the
compensation of their land which is now located inside the park.

In case of Chepangs also, the co-operative though nat fully able to bring all of them in their fold by severing
the links with unscrupulous traders, was able to increase the price of the commodities that Cheapngs would
sell to them. The knowledge that co-operative gives high price was a bargaining point for the Chepangs. As
of now, the co-operative has not been able to provide help in all matters of life — food and credit at the time
of distress and social counselling and advice during the hard times. If these were developed, all Chepangs
are supposed to deal with the market through this co-operative, which would be of tremendous help to
increase the terms of trade in their favour.

9. Best practices in other areas: The importance of social mobilization and social pressure

Indigenous and ethnic groups have their unigue culture and resource management practices and strategies.
These practices and cultures are related to their access to and control over natural resources. However,
their traditional ways of accessing, managing and controlling natural resources have been either denied or
distorted. Hence they are struggling to establish or at least exercise these rights. In this section, some of
successful cases and beast practices in this end have been discussed.

9.1 Case 1: Haliya free from Bisalpur VDC of Baitadi district - Bishalpur VDC, Baitadi

Inward no. 1 & 2 of Bishalpur VDC, Baitadi, dominant population is Thakuri (a Chhetri caste) followed by
Dalits. Thakuris do nat plough their lands and dalits are used for this purpose as Haliya (generations have to
plough without wage if their (fore) fathers have taken loan from a Thakuri). The District Dalit Network Baitadi
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carried out campaign against Haliya system, organized Haliya Dalit and continued their peaceful struggle
until they are free. Finally, this year, 41 haliya families freed from haliya system

9.2 Case 2. Woman fights for land rights- Haripur VDC, Saptari

Jukti Devi Mandal, 70, from Haripur VDC, Saptari is finally got her citizenship certificate with help from
Janachetana Sangam She as well as her husband, mother, father and other members of mother® farmily
have no citizenship. When she got the citizenship certificate, she is fighting for the tenancy rights, as she
has been tilling the landlord® land. As she has the citizenship certificate, it opened the avenue to obtain
citizenship certificates for her children. The local secretary did not provide the recommendation letter
required to obtain citizenship certificate because she would claim the old age allowance if she has this
certificate. Because of this she has established right to claim the old age allowance too. As a result of the
success of her case, other 15 women and 12 men from the same village got the citizenship certificates and
now they are preparing to file a case against the government authorities to establish their land rights.

9.3 Case 3: Thirty two families got the land rights- Gunsa VDC, Sindhupalchok

Maila Tarmang of Gunsa VDC, Sindhupalchok got the tenancy rights over trust land (Gorakha Nath Trust)
which he was tilling for decades. The situation of whole Tarmang community of Gunsa VDC Ward Number 4
is similar to Maila Tamang. Most of them are illiterate and depend with landlords and moneylenders for their
livelihood. As the Tarmang community have to depend on landlords and moneylenders, they should provide
gifts and free labour to them They were exploited. Their demand of tenancy rights was refused by the priest
of the Gorakhanath Guthi. He used to change the tillers if he does not get the free labour. So, all the
Tamang villagers were providing free labour and gift (Koseli) to secure tilling the trust land.

With the help of the ‘Support Group of Farmers@Rights’ they organised and asked to the priest to provide
them proof of the tilling of the rust land. He first refused but fromthe pressure of the tillers finally he gave the
proof. As a result, 32 the deprived ethnic families obtained their tenancy rights over the 210 plots of trust
land. They continuously struggle for more than 10 years to establish their rights.

9.4 Case 4. Continue struggle to obtain land ownership — Siraha and Banke districts

25 Dalit Sada families (often large joint families having 5-13 persons) of Bastipur village, Siraha District were
living in small pieces of land (i.e., 1 Kattha 10 Dhur land) owned by a local brick factory owner. They had
built small huts. They had no land even to raise vegetables and if someone raises chicken, the neighbours
were objecting by arguing that these chickens destroy their crops. They were forced to till the land of the
landlords. Only 7 persons in this community had citizenship certificates. However, last year (May 2005) they
join land rights carmpaign facilitated by the Dalit Rights Protection Campaign, a local NGO. They also formed
a local land rights group composed of 25 members. The group decided to capture 1 Bigha 10 Kathha public
land in the village illegally held by local landlords and settled there. They divided the land equally for each
family. “After we captured this land, we have got more open space and we could cultivate vegetables for the
family” says Rati Lal Sada. Nowthey are in process of formally registering this land in their name.

Several successful cases of organised efforts of landless people to establishing their land rights have been
observed. In Banke district, people excluded from their land rights are organised to establish their rights.
They organised series of protests. Land rights movement started after 1990 has now been taking concrete
shape and expanded to 25 VDCs. The victims (tenants, wage labourers, ex-Kamayas, Hali, etc.) are now
empowered to file cases against the exploitation. So far, 8000 cases have been filed by landless people to
access land, 2719 applications have been filed by tenants to establish their tenancy rights and 683 tenants
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have already been able to establish their tenancy rights as well as obtained 8.06 million rupees as
compensation (CSRC, 2005).

9.5 Case 5: Bote Mgjhi's access to Buffer Zone land- Pithauli VDC, Nawalparasi

Sixteen families of Bote Majhi had got access to land resource in Pithauli VDC-6 from the fish farming
project supported by Buffer zone development programme, which provided 3 fish pounds (one pound of two
kattha and two pounds of five kattha) and 15 ropani of land. Some Bote majhi also got a coupon of 5 kathta
land to cultivate (but not the read seal land certificate). Through their organization called "Mushahar, Maji,
Bote Welfare Sangh©they made a request and protest to make available this land for the community project
of fish culture. This is a good approach of increasing access to resources and income on a community
basis, but still they were not able to get full support to complete the project.

9.6 Case 6. Equity distorted by caste relations: Increasing Dalits access to forest

In Hyanjya Fulkatari Community Forest, Dalits or the low caste were denied the membership. They had hard
time to gather forest products. In the past, these people did not have ownership on land and the forest,
because of their low caste position, but obtained some forest products from the name of their patrons to
whom they provided some caste services. When community forestry was started the government looked for
those who have been managing the forest. On this criterion, only the members of the higher caste have
been considered as the users and owners of the forest. The Dalits were thus excluded. But on the other
hand, their secondary member status also ceased because of the changes in social relations. The traditional
concept of @atron client@as been replaced by the market economy. This means that Dalits also needed
forest on their own. Therefore, by taking benefits of the newly found democratic rights since the 1990, they
have strongly asked their rights in the state® common property, i.e., the forest. This was against the
principles of Master Plan for Forestry Sector and government policies which state that groups of people
close to the forest and using it for subsistence should be made users groups. Forest should have been
handed to these peaple. But in reality this did not happen. These Dalits along with other civil societies
protested and made it known. The new palitical environment (after 1990 democratic political system) also
made it easy for the protest and resistance. Initially, these excluded groups were asked to pay about Rs
10,000 for membership. But with further protest, this barrier was also removed.

9.7 Case 7: Women® forest management group: A case of commitment, awareness and motivation.

Despite women® intimate relationship with forest, they have been largely denied to make decisions about
the management of forests. In community forestry where CFUGs (community forestry users groups) are
formed to look after the forest, men dominate in the decision making. Even the number of women menbers
in total members in 14,000 CFUGs in Nepal is only 4 % On the other hand, about 50 to 80 % of the work
related to forestry and agriculture in rural Nepal is done by the women. Because of the intimate relationship
of women with the forest, they also have good knowledge of the plants and forest conditions. On average,
women know far more tree and plant species in rural Nepal. They also have the knowledge of the use of
these plant species and their pattern of their development and usefulness.

In the village called Maidi VDC (village development committee), Dhading district, all women interested to
join the @restry group@nere not allowed to do that. Then they formed separate group and demanded a
forest. They were given a degraded forest with only a few trees. Even before it has been legally registered in
their names, they have preserved the forest, planted the saplings, developed a constitution for the operation
of the group, and guard the forest in rotation. There are 35 women in the group. For development of a
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technical operational plan, they requested forest ranger working in ancther government controlled forest.
When they started to form a constitution, they called all members on the ground of the local primary schooal.
In the assenbly thus formed, they decided the rules and regulations for the protection and utilization of the
forest. Onthe same day, they also decided the executive committees. They also included women from poor
and marginal groups, especially fromthe so called low caste (Hindu society in Nepal is also based on caste
principles, and there are caste hierarchies). This case study shows that village women have feeling for the
preservation of the forest as they are responsible to secure family livelihoods through a variety of ways, and
they know that forest is most importart for the agricultural and livestock production, medicine, and ather
daily necessities in village life.

9.8 Case 8: Mushhar Social Forest

In Siraha, FECOFUN has been instrumental in forming a community forest whose members are all
Mushhars, one of the HVICs. They have been managing the forest exclusively according to their interest.
This forest has developed social capital among the Mushhars and also helping them to increase income,
raise livestocks and get all forest products required by them This shows that access to resources can be
increased for the HMCs through the community forestry also. In cther locations FECOFUN has also done
wealth rank and has allocated forest lands accordingly (more for the low income households) for plantation
and cultivation.

9.9 Case 9: Increased access on land

In Bardiya district, practice of joint ownership of wife and husband on the land has been started by the
government offices. This has increased access to and control over of women on land resources.

10. MICs and issue of livelihood and food security

Having close ties with the natural resources, indigenous groups and ethnic groups rely much more on
natural resource to derive their livelihood. Case study of Chitanan and Nawalparasi with Bote, Majhi,
Musharhar, Kumal and Chepang clearly reveals that because of lack of alternatives, HVIEC still carry on
their traditional occupations depending on natural resources located in their vicinity. But it also has to be
emphasized that the contribution of traditional occupations on their livelihoods has been declining because
of various factors — degradation of resources, increase in population, and encroachment on their rights by
others, and restriction on the use of their traditionally used resources. In case aof Bote, Majhi and Mushaharr,
it is seen that traditional occupation of fishing contributed only for 3-4 months food security. In case of
Chepang also, it is exactly the same. On the other hand, the former groups met food security for remaining
months mainly through wage employment in the farms of the landlords. In the later case, out-migration to
work in other areas but within the country was important. Working as domestic help, becoming bonded
labourers, sending girls and boys to others€house to work and live as servants and the like were also
followed as coping to increase the food security and reduce burden for feeding.

Traditional occupations and use of resources for the livelihoods were not destructive. Protection,
preservation and extraction of natural resources have been their daily chore. This has not only fulfilled their
hand to mouth problem, but also has led to sustainable management of natural resources. But due to state,
market and other forces these groups of people have been loosing control over these resources that
ultimately have ramifications on their livelihood. Even the practices like shifting cultivation was geared to
meet various requirements like herbs, root crops and the like, which were not possible in intensively
cultivated land or in the dense forest. Therefore, shifting cultivation as practised by MICs should nat be been
seen as destructive to the environment. But, again shifting cultivation became permanent cultivation
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because of population pressure. Therefore, where there is still appropriate swidden land, it should not be
disturbed.

- The condition of food security is very severe. The result is seen in high child mortality. Two households
met told us that their children died before reaching the age five.

- Various traditional mechanisms for livelihood security have been abandoned due to government
policies as well as by modernization. Some examples from the case study illustrate this — loss of
income from callection of herbs in the park area due to government policy, loss of grazing of animals in
the park and the reduced access to milk and milk products and meat, restriction on the use of forest for
fuelwood and timber. There is obstruction of even for the collection of driftwood. However, they have
been callecting the driftwood despite restriction, restriction to forest for wild foods and herbs with great
risk of being punished. The modernization and development of bridges have led to abandonment of
boating services, decline in fish population and income thereof, and the pollution adversely affected the
quality and productivity of resources.

- .Lack of access to newly developed resources - for example, HVIGs expressed that they lack effective
access to newly developed resources like community forests in buffer zones, funds from the park (30-
50 % coming fromthe park).

- Lack of political agency to influence decision-making or benefit sharing. For example, lack of citizenship
and clout to officials prevented them from gaining access to land, which is now important to develop
alternative livelihoods.

- Market penetration, imperfections in market and lack of sufficient production mean the @nfavourable
terms of trade©with traders. It is due to this reason that HMIGs have lost to the traders and
moneylenders. The process involved has already been discussed. Unless there is institutional support
to regain the terms of trade, HMICs will not benefit fromthe greater market integration.

- Present corflict has further deteriorated the access situation. Entry to the park has been severely
restricted and it is also risky owing to the armed corflict and possibility of getting caught in between.
Park authorities also have not opened the park for the last three years.

Food security of the MHEGs has become serious. The above points in this case study clearly reveals this.
But food security assessment needs further analysis than what is revealed from the above points. By food
security it is generally meant the @ccess to sufficient food at all times that is nutritious, healthy and culturally
suitable and for all people of the family© This means, food security also need to be analysed looking into
the household distribution of food, but this was not possible in the short time of the study, But given that
MICs have relatively better situation in terms of @ender balance@©one can assume that there is no problem
in intra-household distribution of food. But the problem of child and elderly seems serious. Child malnutrition
was found rampant in the community. The cultural change among the MICs might have brought some
problems. It is seen in the study areas that the households are giving up their traditional liberal attitude on
women® role and adopting the restrictive practices of the higher caste. This may be called a process of
Sanskritization.

Of the various ways of food security analysis one is to analyse the three components of food security —
availability, affordability and utilization of food. Food availability in the case study wes not a problem
because the districts were the grain baskets of the country and with relatively good transportation facilities,
physical availability of food was not a problem. But this situation may not exist in other areas — like hills and
mountains where a large majority of MHEGs live. In fact physical availability of food is one of the problems
faced by them. The present armed conflict has exacerbated this availability (see Seddon and Adhikari,
2005). Using the concept of entitlerment, one can argue that food is available not only through own
production, but also through exchange entitlement (here it is dealt under affordability), social network and
social sanctions, government support. Oan productiorycollection of food has been extrermely limited as they
lack land and other food production mechanisms. Gathering of food may also be considered as food

50



production. But as discussed above this is also declining. The exchange entitlement of the groups studied
was also found to be restricted because of various factors like unfair terms of trade for their products and
credit, unscrupulous traders benefiting from their vulnerability, simplicity and honesty. How this happens in
practice has already been described. Converting (labour) wages into food was found to be one of the ways
of the people but for this they had undertaken demeaning and bonded relationships. Social network was
also nat found to be helping much in food security because most of them are poor, landless and struggling
for survival. The social capital they could be generated from vertical relationship among the people of the
same group is more or less nat existence in these communities. The other way of getting food is through
generating income from other sources and converting it food, but it is also seen that income sources for
these people have been declining because of various factors like restriction in access to resources,
degradation in resources, modernization and lack of social and political agency. The later factor was also
found to be adversely affecting their ahility to get benefit from the government® projects. For exanple, it
took years for them to get compensation of their land which happened to be in the park after the change in
the course of the river. Despite this provision being in the Act, it took such a long time to get justice.

The affordability of food, which can aso be labelled as exchange ertitlement described above, might
become a problem for these people. As the opportunity to earn income has been reducing (described
above), these people may nat have access to food, even though it is produced in plenty in these districts. If
these people have to face famine or food deficiency, it would be similar to the case of Bengal in the early
1940s. As studied by A K. Sen, there will be plenty of food produced, but hunger for the many who cannot
afford to buy. Therefore, emphasis should be given to increase the access to food by increasing their
affordability through alternative means — if access to land cannat be provided.

The part of utilization is also equally important. Health services, basic sanitation and clean and safe weter
are important for the utilization of food. Because of the pollution of Narayani River, it is doubtful whether
they have safe water. Even though, they also use underground water, they cannat remain without drinking
river water because they spend a lot of time in the river. Their access to health services and sanitation
practices were also poor.

Given the above situation, it is likely that the food security of MICs will deteriorate unless some alternatives
are not developed by increasing their access to resources (like land, other resources, credit and the like),
ability to deal with market and tap new opportunities arising fromit.

11. Indigenous communities and conflict over natural resources

Increasing population and inappropriate governance is posing several challenges and pressure on natural
resources. When resources are scarce, corflict over resources are ubiquitous. Indigenous groups and
ethnic groups oariginally inhabited in the periphery of concentration of bio-diversity are now being gradually
displaced from these areas. As population pressure, poverty, inequitable distribution and control, and bad
governance are some of the mgjor causes of natural resources corflict in Nepal, addressing these issues is
prerequisite for the resolution of the resource conflict. Land and forest resources are over-exploited because
of heavy dependence of the ever-groning population (both human and animels). Ineffective use of laws,
lack of appropriate policies and week implementation of existing policies and legislations and exclusionary
institutional practices are fuelling natural resource conflict (Upreti, 2004a, b and d). Resource scarcity is
therefore directly linked with governance, accountability and transparency and historical power-skewed
socio-cultural legacy (Upreti, 2001).

Water is one of the most important natural resources of Nepal. It is estimated that there are a total of 6000

rivers (CBS, 1995). Even considering the vast amount of water available, drinking water is scarce in many
parts of the country. Industrial use of water in urban centres has created competition and conflict in inter and
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intra sectoral water use. Access of disadvantaged ethnic groups on drinking water is altered and restricted.
Similar situation is prevalent in irrigation. Access of poor people and disadvantaged ethnic groups in water
resource is limited because of local unequal power relations (Upreti, 2002). Nepalese water resource
management is therefore characterised by an unjust and insufficient use of water, contradiction and
corflicts. Water scarcity, competition and corflict are common characteristics framed under social,
economic, political and legal issues in Nepal (Pradhan et al., 2000; Upreti, 2002).

Forest resources are one of the mgjor resources directly contributing to the survival of rural poor and
disadvantaged ethnic peoples in Nepal. Forest resources directly fulfil their forest-related subsistence
needs. They are providing inputs for agriculture, livestock, and supply medicinal herbs, timber and non-
timber forest products (Upreti, 1999). Uncontrolled migration and encroachment, smuggling, illegal hunting,
grazing, poor political commitments and bureaucratic arrogance are creating enormous forest related
conflict in Nepal.

Skewed land distribution and gross disparities in land ownership are one of the mgjor sources of feeling of
injustice and conflict (Upreti, 2002a). Nepal Hurman Development Report 2004 shows that shows that 5
percent rich people holds 37 percent of total arable land and 47 percent poor people holds only 15 percert
(UNDP, 2004). Further one million agricultural workers have no ownership of land, 450 thousands of tenants
are not registered and consequently not able to claim the tenancy rights. Similarly, 300 thousands Hali (who
base their livelihood by ploughing land of other people) are nat getting land ownership. According to HDR
2004, 15% of hill and 44% of Terai Dalits are landless and they have no access to land, water and forest
and depended to landlord and rich people for their daily subsistence. These inequalities are manifested in
conflict. Small holders are marginalised and rapidly transformed into landless people (Shrestha, 1997).Most
of them are socially excluded and disadvantaged ethnic groups and dalits.

Land is one of the most contested natural resources in Nepal. Mgjority of disputes® in the courts of Nepal
are directly or indirectly related to land. Land related dispute in every courts of Nepal occupy more than 60%
(Bhattarai and Pokharel, 2004).

Commenting on the complications in obtaining justice formthe courts on the land corflict, lawyer and Judge
of the District court states that “the provisions relating to appeals further worsen the meatter. Even as a smll
claim where the appeal court does not corffirm the decision of the district court, the loosing party can file a
second appeal to the Supreme Court.® The misery of the winning party does not end here. Even after she
wins the case the enforcement again takes years due to frustratingly cumbersome procedures. These
procedures are again full of legal loopholes, which often times give scope for supplementary disputes. Inthe
absence of an initiative to create a less disputative legal order by suitable legal reforms, by helping people
to settle disputes through conciliations and mediations at the local level and also by smoothening the court
procedures for effective and speedy dispute resolution, the land disputes in Nepal will continue to burden
the people and the courts (Bhattarai and Pokharel, 2004: 64-65).

The contradictions between the external interventions and the existing knowledge systerms and beliefs of
indigenous communities have caused several corflicts (Ghale and Upreti, 1999; Matthew and Upreti,
forthcoming). Park peaple conflict is a distinct example of such contradictions. External interventions have
denied their right to control natural resources which they had established through historical processes that
lead to conflict and tensions. Earlier studies (Budathoki, 2003; Christie, 2003; Ghimire and Pimbert, 1997,
Heinen & Metha 1999) reveal that the denial of the local-level use rights has led to a myriad of park-people
conflicts because the NPWCA 1973 is largely based on the principle of control and therefore all protected

3 They are related to boundary conflict, claims over or partition of family property, gifts, lease, claim of tenancy rights, access and use of common
land and pastures, community forestry, right of succession, etc.

35 Nepal contains a three tier court systemwith the District Court at the bottom and Appellate Court to hear the first appeal and the Supreme Court as
the final court of appeal.
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areas in Nepal have suffered from corflicts. Park-people corflict in the Royal Chitwan National Park (Strade
and Halls, 2000), Royal Bardia Nation Park (Stusord and Wegge, 1995), Parsa Wildife Reserve
(UNDP/DNPWC, 2002), and KTWR (Heinen, 1993) were some representative examples (Christie, 2003).

The respondents of the focus group discussion said that the park authority (including security force) arrested
them, dameaged their boats and nets, manhandiing and nolestation of women. Such behaviour of park
authority had caused severe conflict with local people.

Several traditional practices adapted by local people have restricted by the National park and Wildlife
Conservation Act. Majhis have tradition of Narayani puja (worshipping river) and fish puja (worshipping fish
hoping to get more fish for fishing). But the act prohibits to freely access in the water resources within the
park territory.

Ethnic peoples have many custons related to river. Chhat is an important religious festival observed in terai
community and river is directly associated with the Chhat. They worship lord Surya from river, staying at
riverbank whole night. Jitiya is another kind of importart festival specially observed by the female members
of the society in Terai region to wish longevity and welfare of children. The confluence of river is regarded as
sacred place and used for cremation purposes. Karma Dharma is another principal festival of Urau
community. It is celebrated through the selection of Gacche karma tree and the branch of that tree is
regarded as a god and people worship and venerate it with colourful flowers, rice, etc. When the ceremony
is over the tree branch is put into the flowing river. They will return home and do merry -making with dancing
and singing. When their access is restricted in these resources within the park there is a conflict.

Indigenous communities have religious and spiritual attachment with water and other natural resources and
once they are restricted there is potential conflict.

The focus group discussion participants and the key informants consistertly explained that after the
inception of the Chitwan national park, several associated restrictions and prohibitions were imposed over
the use of natural resources. Consequently, people depending on these natural resources faced several
constraints in traditional system of livelihoods that has increased insecurity and conflict. They further
explained that there were several settlements of highly marginalised ethnic groups in the present park area
but the government remove themto establish the park. This issue is a regular source of corflict.

Since national parks and ather forms of protected areas became a major conservation strategy in Nepal,
conflict between park and people are mounting. Budathoki (2003:22) states, "...the success of conservation
is not always beneficial to the people of Nepal. The strict protection measures, which deny traditional
resources rights have come to direct conflict with the local communities as their livelihood is threatened.
This is not uncormmon when there is scarce natural resources upon which people are based their livelihoods
and state wartts to regulate (often prevert access) these resources (Upreti, 2001).

While local communities complain about the restriction to access resources fromthe park, the park authority
has to execute Section 5 of the National Parks and Wildlife Conservation Act, which prohibits the following
activities inside the national parks and reserves:
- Poaching the wildlife,

Construct or own house, hut, shelter or any other structure of any meaterials,

QOccupy any part of the land, uproct the plants, cultivate or plantation and cutting of the plantation,

Access to the domestic animals or birds for drinking weter or grazing,

Chopping, lopping, dismantling and blocking the trees, plants and bushes and arid, arson or

reaching loss of any kinds to the forest products,
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Mining, stone excavation, or dismantling mining resources, stone, boulder, soil or any other similar
resources,

Carry or use arms, ammunition or poison,

Carry domestic animals and dead or living body or part of the body of wildlife except by regular
wayfarer or by the casual government officers, and

Blocking, diverting, or placing hazardous or explosive materials in rivers, streams or any water
fountain.

Most of these prohibited activities are contradicting to the customary practices of community. But indigenous
communities were using natural resources available in their area since time immemorial with their own
norms and procedures that have been altered by the Act. These contradictions are clearly creating several
conflicts and tension between the park authority and indigenous peoples (such as Bote, Kumal and Majhi).

12. Conclusions

Exclusion and discrimination are some of the magjor constraints in achieving equitable land titles and access
to natural resources for the MICs. Even though indigenous communities and disadvantaged ethnic groups
are protecting and promoting biodiversity, their contributions are rarely recognised in palicy. The land titles
are denied to some of the disadvantaged ethnic groups because of lack of their citizenship. Consequently,
they are excluded from various benefits associated with land titles.

Most of the policies and legislations of Nepal are not sensitive to social inequalities (based on the social
structure concepts of caste, ethnicity, clan and class) and derived from the patronage politics. Some of the
policy and legislations are also restricting the basic rights of indigenous peoples to have access to
resources which they have been using since past many years to derive livelihoods and support traditional
occupations. Most of these policies and regulations assume communities as static and relatively

homogenous ertities to be regulated by central governing system

There are two magjor problens in assuring benefits to MICs from land and related natural resource. First,
polices and legislations are not sensitive enough to the concerns of the MICs. Second, whatever provisions,
though not enough, the existing policies and laws are not sincerely translated into practices and
manipulated in interests of elites and landlords. Further, lack of democratic and inclusive resource
governance practices, weak institutional response and effects of rapid globalisation are pasing enormous
conflict on natural resources (Upreti, 2003).

The disharmony and contradictions within and between land, water and forest resource related laws and
policies have great ramifications in Nepal and causing negative consequences to MICs. Tendency of
maintaining supremacy of each law or policy related to particular natural resource (land or forest or water)
and lack of integrated approach is adding other complications and negatively affecting MCs. Several
contradictions have been observed in the absence of a coordinated approach at the central level among the
concerned ministries (Water Resources, Agriculture and Cooperative, Land Reforms, Forest and Soil
Conservation, etc.).

Besides the National Commission on Indigenous and Ethnic Communities Act 2001, there is no specific
policy relating to protecting resource rights, Traditional Knomedge (TK), seed and plant genetic resources
and ensuring equitable benefit sharing of disadvantaged ethnic groups of Nepal.

In general, food security of the MICs is declining. Because of lack of access to land, their foor production is

grossly insufficient for them Their own production was not sufficient for more than 3-4 months. The rest of
food security had to be derived from other sources and exchange entitlement in the market. The ability to
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obtain exchange entitlement has also been declining. In the past they had access to the forest and
community lands, but now this access has been restricted in various ways. The case study in Chitanan and
Nawalparasi show that indigenous peoples do not have access to resources which they had used in the
past. Their ability to get fair deal in the market was also low. The @&rms of trade@f the goods they produced
and credit they obtained were not fair. The unscrupulous traders were found to derive advantage from the
wulnerability, simplicity and honesty of these indigenous peoples. Social network and political agency was
not strong enough to get support from the government service and get benefits. This was seen in their
inakility to get citizenships, compensation and land titles from the government.

The indigenous peoples were also not able to develop or tap other alternative opportunities of livelihood
security. The consequence of eroding ability of traditional livelihood strategy is seen in their adopting of
wage labouring work within the village or in parts of the country, further marginalizing them as they are
pushed into a demeaning and difficult work. Their identity has slowly been lost when they move away from
their places and when they severe their relation with the local natural resources. the security that they would
get fromthe traditional occupations has been lost in new market-based occupations like wage labouring.

The greater integration of their society with the external market was posed various threats for them. It
helped to introduce new products and new necessities. They now require more cash income. They lost
traditional knowledge about the food and resources available in their area. Their dependency on the
external market is groning, which means need for more cash income. Unless the @&rms of trade@f their
products are not increased through institutional support and their capacity not increased to deal with the
market opportunities and threats, their livelihoods would continue to slide down.

Development of co-operatives, income generation by activities in community lands, social mobilization and
development of networks for greater pressure on government were found to bring good results in terms of
dealing with the markets, reducing the monopoly of a few traders and increasing the ability to derive more
income from the market. The institutional support they require should encompass all aspects of life and
livelihoods — like support during the time of distress, food when they lack it, easy access to credit, good
interpersonal relationships and the like. Some small positive changes have been seen, but they need
scaling up.

13. Recommendations
The specific recommendations based on the study and consultations are:
A. Recommendations to improve access of indigenous peaples (IPs), in general, to natural resources

1. His Mgjesty’s government must ratify the ILO Convention No 169 as soon as possible as it
recognises the rights of indigenous people.
2. Inclusion of IPs in the process of state restructuring and ensuring their various rights.
3. Develop policies to ensure traditional rights of IPs who live in ancestral territory and depend on
traditionally used resources.
4. Revise Domestic Laws and Policies:
Palicies and legislations adversely affecting the rights to traditionally used resources of the
IPs should be revised.
- A further study on legal aspects of the policies and laws should be made and
recommendations should be made to the government.

B. Specific recommendations for improving IPs@ccess to natural resources and their livelihoods.

1. Pdlicies:
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1.1. Recognition of traditional rights and increasing access to resources:
- Policies and legislations, especially those dealing with natural resources vital for the livelihood of
IPs, should recognize their traditional use rights.
- This should focus mainly for those groups continuing traditional occupations in ancestral lands.
- Reduce land registration fee for highly marginalized IPs and wormen by 50 %

1.2, Ensuring active participation of highly marginalized IPs in decision-making:

- IPs should be consulted while formulating policies and legislations affecting the natural resources
located in their territories.

- Some mandatory rules should be made to increase the participation of IPs — like participation
should be at least proportionate to the population of IPs in intervention location (eg. buffer zone in
protected areas).

- Reserve quota for women® participation at all levels of decision-making for at least 50 % of seats.
Women® from different groups should be in decision meaking in proportionate to their population.

1.3. Address challenges posed by the WTO to disadvantaged ethnic groups:

- Enhance awareness of conservation of bio-diversity and its registration for intellectual property
rights.

- Develop program for community-based conservation and documentation of indigenous knowledge.

1.4. Develop pdlicy to learn from practice (develop policy-practices linkages):

- Increase the role of civil society and social mohilization to develop understanding by local
people (IPs) about the policies and practices, increase public pressure and improve the
practices, and give feedback to policy makers.

2. Improve Livelihoods of highly marginalized IPs:

2.1 Increase access to resources:
- Implement the @nd reform@oalicies envisioned in Land Reform Policy of 2059 (2003).
- ldentify the community lands and increase the access for IPs to such lands.
- Accelerate and scale up implementation of Leasehold Forestry with proper modifications —
like total support for developing land that is leased out (fencing, terracing, irrigation etc).
Poor people cannot do this on their own or through crediit.
- Increase access of the women to common property like forests. Fix the quota for 50 % of
seats at various levels of decision making.
- Resource conservation in protected areas should be focussed for the livelihoods of the
poor and IPs, eg. Park management.
- Bxpenses on park management can be reduced by empowering the people (IP) and giving
their more benefits.
- Gve incentives (like cash donations) to community forestry groups that have special
activities for highly marginalized Ips and women.
2.2. Emphasize food crops for the poor and 1Ps.
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2.3. Provide support price for the products of 1Ps.

2.4. Provide total support for the development of irrigation in the lands of IPs and poor.
2.5. Provide loans and marketing facilities for IPs.

26. Increasmg the ability to benefit from the new opportunities:

As traditional livelihoods strategies are shrinking because of external (eg. environmental pollution,
and market expansion), and internal pressures (eg. population growth), IPs should be enabled
with modern skills (through vocational education and training) and informetion to deal with new
market and opportunities.

3. Developlng Institutions for IPs and poor peaple:

- Reducing their dependence on informal credit and commodity merket is essential. Develop
institutions to provide cheap loan with less hassles.

- Institutions (eg. co-operative) of IPs should be established and scaled up at different levels.
- These institutions should provide holistic support (all types of supports) so that people can

venture the breaks with exploitative relationships with moneylenders and traders.

- Provide marketing channels, information and support price for the products of IPs.

4, Networklng of institutions of IPs:

iv.

Develop different social organizations of IPs

Creating networks of the institutions of IPs for marketing, sharing information, increasing
bargaining power and the like is necessary.

Networking of civil societies working for IPs -support for regular meeting and discussions of
these societies.

Regular interactions among the civil societies dealing with IPs and government agencies.
Forums where the interactions take place regularly should be supported.
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15. Annexes

Annex 1. Various rights mentioned in the constitution
1. Right to Equality: Article 11 of the constitute states:
(1) All citizens shall be equal before the law. No person shall be denied the equal protection of the laws.

(2) No discrimination shall be made against any citizen in the application of general laws on grounds of
religion (dharma), race (varya), sex (linga), caste (jét), tribe (jati) or ideological conviction (vaicérik) or any of
these.

(3) The State shall not discriminate among citizens on grounds of religion, race, sex, caste, tribe, or
ideological conviction or any of these.

Provided that special provisions may be made by law for the protection and advancement of the interests of
women, children, the aged or thase who are physically or mentally incapacitated or thase who belong to a
class which is economically, socially or educationally backward.

(4) No person shall, on the basis of caste, be discriminated against as untouchable, be denied access to
any public place, or be deprived of the use of public utilities. Any contravertion of this provision shall be
punishable by law.

2. Cultural and Educational Right: Article 18 of the constitution states:

(1) Each community residing within the Kingdom of Nepal shall have the right to preserve and promote its
language, script and culture.

(2) Each community shall have the right to operate schools up to the primary level in its own mother tongue
for imparting education to its children.

3. Directive Principles of the State: Article 25 of the constitution states:

(3) The social objective of the State shall be to establish and develop, on the foundation of justice and
morality, a healthy social life, by eliminating all types of economic and social inequalities and by
establishing harmony amongst the various castes, tribes, religions, languages, races and communities.

(@) It shall be the chief responsibility of the State to meintain conditions suitable to the enjoyment of the fruits
of democracy through wider participation of the people in the governance of the country and by way of
decentralisation, and to promote general welfare by making provisions for the protection and promation of
human rights, by maintaining tranquility and order in the society.

4. State Policies: Article 26 of the constitution states:
(2 The State shall, while maintaining the cultural diversity of the country, pursue a policy of
strengthening the national unity by promoting healthy and cordial social relations amongst the various

religions, castes, tribes, communities and linguistic groups, and by helping in the promotion of their
languages, literatures, scripts, arts and cultures.

62



(5) The State shall create conditions for the economic progress of the majority of the people, who are
dependent on agriculture, by introducing measures which will help in raising productivity in the agricultural
sector and develop the agricultural sector on the principles of industrial growth by launching land reform
programmes.

(10) The State shall pursue a policy which will help promote the interests of the economically and socialy
backward groups and communities by making special provisions with regard to their education, health,
and employment.
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Annex 2 Names of the 59 Indigenous Peoples recognized by His Majesty® Government of Nepal
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20

Kusunda
Bankariya
Raute
Surel
Hayu

Raji

Kisan
Lepcha
Meche

. Kusbadiya
. Mgjhi

. Syar

. Lohmi

. Thudam
15.
16.
17.
18.
10.

Dhanuk
Chepang
Satar (Santhal)
Jhangad
Thami

Bote

21
22,
23.
24,
25.
26.
27.
28.

. Tajpuriya

Tamang
Bhuijel
Kumal
Rajbansi
Ganggal
Dhimal
Bhote
Darai

Pahari

4]

SNBHREN

Danuwar
Bararmu
Sunuwar
Tharu

Rai

Limbu
Chhairotan
Tangbe

. Tinganule Thakali

Bargaule

. Marphali Thakali
. Sherpa

Yakkha
Chhantyal
Jirel
Byansi

. Yolmo

. Thakali

Source: NEFIN




Annex 3. Organisations of different indigenous nationalities as members of NEFIN

SN Indigenous Nationalities Indigenous Peoples Organisation (IPOs)
1. | Bahragaule Thakali Bahragaule Social Welfare Association
2. | Baramu Gorkha Baramo Sarmg
3. | Bhote Nepal Bhote Janjajati Sewa Samiti
4. | Bhujel Bhujel Samegj Sewa Samiti
5. | Bote Nepal Bote Samgj Sewa
6. | Byansi Byansi Sawka Sanmgj
7. | Chepang Nepal Chepang Sangh
8. | Chhantyal Nepal Chhantyal Sangh
9. | Danuwer Danuwer Jagaran Sarreti
10. | Darai Nepal Darai Utthan Samgj
11. | Dhanuk Dhanuk Sewa Samgj
12. | Dhimal Dhimal Jati Bikas Kendra
13. | Dolpo Nepal Dolpo Jangjati Vikas Kendra
14. | Dura Dura Sewa Samgj
15. | Gangai Nepal Gangai (Ganesh) Kalyan Parisad
16. | Gurung Tamu Bauddha Sewa Santi
17. | Hayu Bayu Gukhata Kolu Pangdami
18. | Jhangad Nepal Jhagad (Urau) Kodrem Sudhara
19. | Jird Jirel Sangh Nepal
20. | Kisan Kisan Samudaya Club
21. | Kuchwadiya Kuchwadiya Uthan Sangh
22. | Kumal Nepal Kumal Samgj Sudhar Sarmati
23. | Lapcha Rong Sejung Thee (Lapcha Development Forum)
24. | Larke (Nupriba) Larke Samgj Kendra
25. | Lhomi (Singsawa) Singswa Kalyan Kendra
26. | Lhopa Lochhudhun Lhupa Association
27. | Limbu Kirat Yakthum Chumlung
28. | Magar Nepal Magar Sangh
29. | Mgjhi Nepal Majhi Utthan Sangh
30. | Marphali Thakali Marpha Thakali Sewa Sadan
31. | Meche (Bodo) Meche Samgj Sibiyari Afat
32. | Mugali Mugal Janajati Samaj Kalyan Kendra
33. | Newar Newa Deya Dabu
34. | Pahari Nepal Pahari Bikas Sangh
3b5. | Rai Kirat Rai Yayokkha
36. | Rajbansi Rajbansi Bhasa Prachar Saméti
37. | Raii Raji (Salm) Bikas Sangh
38. | Santhal Nepal Santhal Adivasi Utthan Sangh
39. | Sherpa Nepal Sherpa Sangh
40. | Siyar Siyar Samaj Kalyan Kendra
41. | Sunuwar Sunuwar Sewa Samaj
42. | Surel Surel Jati Uthan Sastha
43. | Tajpuriya Tajpuriya Samaj Kalyan Parisad
44. | Tamang Nepal Tamang Ghedung
45. | Tangbe Tangbe Samgj Sewa Sangh
46. | Thakali Thakali Sewa Santi
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47. | Thami Nepal Tham Samgj
48. | Tharu Tharu Kalyankari Sabha
49. | Thudam Thudam Samaj Sewa Samiti
50. | Tin Gaule Thakali Tin Gaule Thakali Sewa Samiti
51. | Topkegola (Dhokpya) Topkegola Sewa Samgj
52. Walung Utthan Samgj
Walung
53. | Yakkha Kirat Yakkha Chhuma
54. | Yhalmo Nepal Yhalmo Samgj Sewa Sangh
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Annex 4. List of Indigenous Peoples (IPs) categorized as Hghly Marginalized Jangjatis (HMJs)

SN HMICs SN HMICs SN HMICs
1 Chepang 9 Lapcha 17 Baramu
2 Kusunda 10 Meche 18 Lhomi (Singsa)
3 Kusbadiya 11 Khadiya 19 Thudam
4 Bote 12 Jhangad 20 Siyar
5 Banakariya 13 Kisan 21 Dhanuk
6 Majhi 14 Munda 2 Sattar (Santhal)
7 Thami 15 Danuwer 23 Raji
8 Hayu 19 Surel 24 Raute
Source: NEFIN
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