AFGHANISTAN: LAND POLICY AND ITS IMPLEMENTATION

(A Thematic Brief)


Note: This thematic brief is an extract of a draft paper on Land Policy and its Implementation in Afghanistan prepared by an Inter-Ministerial Working Group chaired by the Ministry of Agriculture, Animal Husbandry and Food (MAAHF) with technical assistance from of the Asian Development Bank. The extract is prepared by Abdul Razak Ayazi, Agriculture Attaché, Afghanistan Embassy, Rome. 

The purpose of the study on Land Policy and its Implementation is to provide a basis for the rationalization and consolidation of the land code of Afghanistan with a view to linking land relations with social needs, increasing the efficiency of land use and to guarantee land use sustainability for the future generations. The study forms an integral part of the effort by the Government of the Islamic republic of Afghanistan to accelerate the recovery of the country’s agriculture from the 25 years of and the long drought within the framework of a recently prepared Master Plan for Agriculture. The conclusions and recommendations of the study are still subject to public debate and have, therefore, not yet received the endorsement of the executive and legislative organs of the Government of the Islamic Republic of Afghanistan.

Some information about agricultural land in Afghanistan

	Population and Land Resources


	Unit
	Selected  Indicators
	value



	       1.  Total population in 2002 (1000)

2. Agricultural population in 2002 (1000)

       3. Total land Area  (1000 ha)

       4. Agricultural land area  (1000 ha)

       5. Forest land area  (1000 ha)

       6. Range land area  (1000 ha)

       7. Arable land area  (1000 ha)

       8. Irrigated land area (1000 ha)

       9. Rainfed land area (1000 ha) 


	23,930

17,706

65, 209

38, 054

1, 351

29, 178

  8, 054

  3, 207

  4, 513 
	1. Land area per person  (ha)

2. Agricultural land area per person in agriculture (ha)

3. Arable land per person in  agriculture (ha)

4. Arable land area as percent of total land area (%)

5. Irrigated land area  as percent of arable land area (%)

6. Estimate of land ownership (million ha) 

· By private persons

· By Government

· By community


	2.84 

2.15

0.45

12.35

39.8

3.4-4.0 

0.8

unknown




Sources: FAO, Production Yearbook, 2003

                Provincial Landcover of the Islamic State of Afghanistan, Utilization of the Remote Sensing  for

                Inventory and Monitoring of Agricultural Land in Afghanistan (FAO Project AFG/90/002)

 Guiding principles


The formulation and execution of land policy in Afghanistan calls for the acceptance and adherence of certain guiding principles by the population and their application by the state within the framework of a legally binding code. The main guiding principles proposed by the study are:

· Land being fundamental to livelihoods must be preserved and protected for future generations;

· Access to land should be unrestricted;

· Land resources should be used efficiently through the facilitation of a transparent land market;

· Land ownership and user rights should be distributed fairly to promote social justice and harmony;

· Local communities should have a say in the settlement of land disputes.

The study recommends that such guiding principles, which should reflect the Afghan constitution, the Shari’a (Islamic Law) and the national development strategy, be used for public consultation on land issues and subsequently incorporated into the legal system of the country.

Land Definitions

Land can be defined by differences in categories, by physical coordinates which can be mapped, by type of ownership, by physical quality and by its prominent use. In Afghanistan, not all categories of land have an adequate legal definition and this is a major handicap that needs to be overcome for the sake of improved land use.

The study recommends the adoption of an agreed set of definitions for different categories of land, which, in turn, should form the basis for a new land code.

Legal Framework

Land relations in Afghanistan have been governed by a number of legal frameworks and these frameworks have been interpreted differently. Thus, consistency in the interpretation of land relations is a problem and tends to undermine the credibility of the legal system. None of the frameworks provide a comprehensive coverage of all land related issues.

The study recommends that in order to reduce the scope for subjective interpretation by the judiciary and other land officials, a new land code needs to be established which will also incorporate, where appropriate, the elements of the customary law. 

Land Classes

The existing legislation recognizes private land, government land, public land, religious land and wasteland. However, there is confusion to the practical applications of these terms.

 Private ownership remains the backbone of the nation’s property system and is open to all citizens of both sexes. Joint ownership is recognized and can be registered. Foreign citizens may lease land but not own it. 

Government land is not well defined and sometimes the term state land is used. Some land is owned by the Government and properly registered but for some land the Government remains the custodian and has the right of disposal. In some cases, Government ownership may be subject to contest by local communities.  

The concept of public land embodies the idea of public access to land based upon established traditional user rights. The land in question is often rangeland but could also be rainfed agricultural land. The user rights are commonly shared by a combination of settled communities and nomadic and semi-nomadic people.

Communal lands are those granted to one or more villages and therefore communally owned. But some communal land is public land illegally taken by the community. In recent years, increased landlessness has put pressure on communal land. Wasteland covers mountains and deserts, including Reserved Lands under the custody of the State. 

The study recommends that land classification be modified to overcome the current confusion. It advocates the retention and delineation of the terms private, Government, public and communal land. It proposes that the term state land should cease to be used and wasteland should be termed as “Reserved Land” and placed under the custody of the state.

Land Tenure System and their Management 

There are no obstacles in the management of private land. It can be cultivated by the owner, or used for sharecropping or leased. There are no restrictions on the types of crops to be grown on private land. The document of ownership can also be used for land transfer and other land transaction. However, the land ownership document must be legalized and registered with the authorities for taxation purposes. 

There are various ownership proofs of land, including tax payments, neighbours’ witness and approval by local authorities. There are numerous requirements to be met when land is transferred according to Shari’a deeds and customary documents. Generally, for the transfer of private land the control is maintained by the local communities. 

Female rights to all property, including land, is protected by the Shari’a law, the Civil Code and customary law, though the latter needs further strengthening. Like any other citizen, she can dispose of her property as she wishes and can enter sharecropping arrangements.

Sharecropping is common. If the landowner only provides the land, he/she is entitled to 40% of the harvest. If the landowner also provides other inputs (except labour), he/she is entitled to 60% of the harvest.

Government land is managed by the agencies to which it is registered. Government land may be leased for up to three years. The use of public land is under threat from  seizure by the neighbouring villages and the use of rangeland for crop cultivation. The use of communal land is in greater need of rationalization to avoid overexploitation, particularly of forest areas and natural pastures.

The study recommends the rationalization and simplification of the ownership and transfer of private land; creation of provincial land banks for the disposal of Government land to individuals, communities or organizations; institutionalization of the land management systems, particularly grazing land and community forests, and a system of registration for land management at the local level.

Land Tenure Rights

There are no proper statistics available on the extent of land owned privately and its geographic distributions. It is estimated that it ranges from 3.4 to 4 million hectares. On average a household owns about 1.2 ha of agricultural land. In late 1970, it was estimated that 19% of the cultivable land was owned by 4 of the rural families. During the past 25 years of political turmoil, the structure of land ownership has changed dramatically and land disputes have risen sharply. The courts cannot cope with the settlement of disputes, let alone of enforcing their decisions. An Appeals Court for land disputes appears essential. 

Farm indebtedness and mortgages have also risen sharply.  The situation has further deteriorated by the 1997-2001 drought in which small owners were forced to sell their land in order to survive. Because of the high demand for land, the sale of public land to private owners and its transfer to communal land should receive high priority in future land use planning. The question of absentee land ownership and the sustainable use of non-private land also needs careful consideration.

The study recommends the establishment of a sound database for private land ownership as well as non-private land categories and the establishment of an Appeals Court to review lower courts decisions. It recommends that the Government take a clear position on the ownership of agricultural land, streamlining the procedures for land mortgages, the distribution of surplus Government land, residency requirement for Afghan national to own rural land and imposing limits on the use of non-private land.

Land Use Planning

With the growing population pressure on land the time has come to initiate a systematic land use planning system in the country and to make sure that all districts have land- planning units to put such a system into practice. For water development, the proposed river basin authorities already constitute the institutional framework for land planning. But similar institutional arrangements are needed for land planning in rural and urban areas. The codification of the various land use planning systems could be placed under the umbrella of the environmental law. Similarly, the law on land acquisition by Government needs to be codified with appropriate rules of compensation.

The study recommends the creation of land planning units in all districts of Afghanistan under the overall supervision of the District Governor. It recommends that land acquisition by Government needs to be rationalized and codified.

Land Administration

The study point out that an effective system of land planning calls for strengthening the following functions:

· Consolidating the existing information on land ownership, including ownership of occupied land not registered, and making the information easily retrievable;  

· Registration of land leases and other rights, including land-use rights for utilities;

· Cadastral survey of real property, land and buildings;

· Updating the laws on expropriation, penalties for violation of land legislation and the resolution of land disputes through the legal system.

The institutional arrangements for more effective land administration will call for the strengthening of the following entities:

1. The Land Management Agency (IMLAK) which is part of the Ministry of Agriculture, Animal Husbandry and Food needs to be strengthened to take charge of registering all Government and Public owned property in the districts as well as registering all officially known private land ownership;

2. Extending and strengthening the activities of the Department of Cadastre and Geodesy (DCG) to all districts;

3. Establishment of a National Land Use Planning Committee;

4. Consolidation of Land Registration Authority;

5. The establishment of a Land Code; and

6. A judicial system for the settlement of land disputes.

The study proposes for Government consideration the following key institutional roles for a sound land policy and its implementation.

	Name of institution
	Proposed tasks relating to land policy and implementation
	               Remarks

	Ministry of Agriculture, Animal Husbandry and Food (MAAHF) 
	Has overall responsibility for land policy reform and monitoring of land reforms. Could be given responsibility for land use planning 
	Chairs the Inter-ministerial Commission and its Working Group

	Land Management Agency (IMLAK) of MAAHF
	Responsible for Government land administration and handles state land leasing and lease database. Should be member of land use planning committee.
	Could be made responsible for coordinating community based land use planning 

	Land Adjudication Committees
	To plan, agree and endorse community based land use plans
	Should comprise representatives of concerned agencies chaired by a judge

	Land Registration Authority
	New consolidated agency based upon expanded cadastral office to perform the registration of land rights and of properties all over the country
	Registers the results of all land transactions and adjudication activity as well as day to day transfers of property

	Judicial System 
	Hears and give legal decisions on land disputes. Hears appeals. Approves land deeds. Should chair the land use and adjudication committee work
	Will need special trained judges to chair land use and adjudication committee work

	Office of Surveys and Cadastre
	Should become a comprehensive land survey and registration agency. Take part in the adjudication committee work. Perform cadastral surveys and register new properties
	The office will need additional personnel and equipment to take on the registration work
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